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TopicTopic

Die Grenze von Spiel und Ernst im Recht (the
borderline between game/play and serious
behavior in German law)
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ExampleExample I I –– sex sex 
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ExampleExample II II -- defamationdefamation
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ExampleExample III III –– tradetrade marksmarks
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Spiel und Ernst Spiel und Ernst –– gamegame/ / playplay and and seriousnessseriousness

Definition of game/ play (Callois)
Free activity
Defined in space and time
Open ended
Unproductive
Rule-bound
Ficticious

Sport
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SportSport

Autonomy of sport‘s self regulation
Basis: Art. 2 I GG (general freedom of action) and 
Art. 9 GG (freedom of association)
Doctrine: „erlaubtes Risiko“ („acceptable risk“) or
implied consent (not contra bonos mores) 
Conditions: (1.) rules, (2.) organisation, (3.) system 
of sanctions
Differentiation: in the game or on the occasion of the
game
Examples I, II and III
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FictionFiction

Parallel between fiction and game/play: 
„ficticiousness“ („Fiktionalität“)
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Fiction

++++/--Virtual worlds
(recommended)

-+++/-+Non-fiction

++++/--Fiction

Nazi 
Emblem 
ban

Youth 
protection

CopyrightTrade 
Mark 
com./non-
com.

Personality 
right/ libel 
and 
slander
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GameGame/Play and /Play and thethe sublimesublime

Schiller: A human being is only a whole being when
he/ she plays [with beauty and the sublime]

Game as a form of art 
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Thank you for your kind attention
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