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EXECUTIVE SUMMARY
The growth of digital services over recent years has
seen increasing media convergence, both in Europe
and around the world. Regulation designed primarily
for linear media (such as traditional scheduled
television services) has not adequately kept pace
with the growth of non-linear media (such as on-demand services on televisions or other devices). To
evaluate the regulation in place is crucial for the aim
to promote the European digital economy.
This trend towards non-linear media – especially
COQPI EGTVCKP CIG ITQWRU s RTGUGPVU C UKIPKƂECPV
challenge to regulators. It will continue to do so in

I.

The trends call for rethinking the structures of
regulation. This report recommends the use of opt-in
regulation that offers favourable terms for the provision of content of ‘public value’. This approach will
ensure that common European aims and values
are maintained and national cultural particularities
respected in a stable and long-lasting regulatory
framework.

WHAT ARE THE AIMS OF MEDIA REGULATION?

The European media regulatory framework seeks to
protect certain values and promote certain objectives
that are commonly held across the European
Union’s 28 Member States.
These values include, perhaps most importantly, access to balanced news and information that is free
from government control – a key element of any
democracy. They also include diversity and inclusion
(ensuring that minorities and small communities are
represented and served), the protection of young
people and respect for human dignity.
Consumer protection and the protection of personal
data and the promotion of media literacy are also

II.

YC[UVJCVCTGFKHƂEWNVHQTTGIWNCVQTUVQHQTGUGGCVVJKU
VKOG6GEJPQNQIKECNFGXGNQROGPVPGEGUUKVCVGUƃGZKble and coherent rules.

among the principles underpinning European media
regulation.
European Union decision-makers have decided
to add certain objectives to the regulatory framework, too – such as promoting European content
(including ‘European storytelling’) and innovation –,
which also encompasses supporting a strong
European audiovisual market.
These values and objectives are constants. However,
the risks posed to them, and the priority accorded
to each of them in the public policy debate, may
EJCPIGYJKEJFGOCPFUƃGZKDKNKV[KPTGIWNCVKQP

HOW IS THE USE AND DELIVERY OF MEDIA CHANGING?

The principle change in the use of media is the
growth of non-linear media. Television series and
ƂNOU CTG KPETGCUKPIN[ DGKPI CEEGUUGF QP FGOCPF
certain age groups in particular also consume news
and information via non-linear media – particularly
in Finland, Spain, the United Kingdom, Denmark
CPF+VCN[(QTGZCORNGKPVJG7-QPNKPGOGFKCCTG
the primary source of news for two thirds of people
aged between 18 and 24 years.
Regulation needs to address this phenomenon while
also recognising that, for a large number of consumers, linear media remains important and the primary source of information and entertainment.

#PQVJGTUKIPKƂECPVEJCPIGKUVJGWUGQHVJG‘second
screen’ – accessing content simultaneously on more
than one device (such as a television and a tablet or
smartphone). Such a phenomenon puts linear and
non-linear media in direct competition for attention,
especially when the content being accessed on each
screen is different.
However, below the general European trends there
are national and age group-related differences and
TGIWNCVKQP PGGFU VQ DG UWHƂEKGPVN[ ƃGZKDNG VQ VCMG
proper account of this incoherent picture.
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Technological change enabled these changes in
habits, and is likely to continue apace. Network
convergence (such as ‘multiple play’ offerings) and
better interoperability of different communications
services, bandwidth increases and improved data
VTCPURQTVJCXGCNNCKFGFCFKXGTUKƂECVKQPKPWUGCPF
consumption of media.
Together, changes in technology and consumption
have led to content being made available on a
variety of devices, from (smart) televisions to
computers, and tablets to smartphones.

III.

WHAT IS THE CURRENT REGULATORY FRAMEWORK?

There are three principal pieces of European Union
law that govern media services.
1.
The Audiovisual Media Services Directive
(AVMSD) provides basic regulation for the distribution
of media content in the EU. However, it distinguishes
between linear and non-linear audiovisual media,
meaning that the same content may be treated
differently, depending on the method of delivery.
2.
The Universal Service Directive (USD) contains
‘must carry’ rules, but generally does not address

IV.

As a result, there are also changes in the ‘value
chain’, with an increasing number of opportunities
for new players to enter the media services market
(including data transport, electronic programme
guides, media libraries, or operating systems software). While providing useful services, these new
players - as platforms and intermediaries – can hold
UKIPKƂECPV RQYGT 6JG TGIWNCVQT[ HTCOGYQTM PGGFU
to ensure they do not act to the detriment of conVGPV RTQXKFGTU QT EQPUWOGTU CPF VJCV nƂPFCDKNKV[o
of content, signal integrity (ensuring that content
arrives unaltered, and without delay or interruption)
and access to infrastructure are not impeded.

non-linear media (although there are provisions in the
related area of net neutrality. The USD also covers
VGEJPQNQIKECNCURGEVUCPFnƂPFCDKNKV[oQHEQPVGPV
3.
The Access Directive (AD) provides rules on
VJGnƂPFCDKNKV[oQHEQPVGPVDWVKUTCTGN[GORNQ[GFD[
Member States.
In addition, there is a series of other rules that play
a role in shaping the media regulatory environment,
as well as competition law.

WHAT ARE THE OPTIONS FOR FUTURE MEDIA REGULATION?

Non-European media rules provide some useful options for changes to the regulatory environment in
the European Union.
Canada, for instance, has similar objectives to
Europe in promoting domestic content and cultural
heritage. To ensure that its media market is not dominated by foreign imports, it has domestic content
quotas and provides incentives, too – such as funding or priority carriage. However, these rules are
limited to linear media, and so can be bypassed by
on-demand services.

In the United States, local stations are also given incentives to provide certain types of content. These
incentives include ‘must carry’ obligations, safe-gards
HQTUKIPCNKPVGITKV[CPFnƂPFCDKNKV[oRTQXKUKQPU
The Australian Communications and Media AuthoTKV[ #%/#  VCMGU C ƃGZKDNG CPF HQTYCTFNQQMKPI
approach to regulation, seeking to learn from its
QYP OKUVCMGU +P RCTVKEWNCT KV FGƂPGU nDTQMGP EQPcepts’ – those that are failing to achieve their aims –
and ‘enduring concepts’ – those that are successful
and can be continued.
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V.

PROPOSAL: A FRAMEWORK OF INCENTIVE-BASED REGULATION

9GECPNGCTPHTQOVJGUGGZCORNGUCPFFKUEWUUKQPU
within the Member States that the material scope of
regulation is crucial. But we can also see that opt-in
and incentive-based regulation can provide a valuable
tool in order to achieve regulatory aims. However,
opt-in regulation cannot mean that it is completely
up to the industry to decide whether regulation
is applicable or not. European regulation will still
guarantee a minimum standard for important aims.
In the light of the observations made, we propose
VJCVHWVWTGTGIWNCVKQPYKNNJCXGVQDGDCUGFQPƂXG
RKNNCTUVQGPUWTGVJGPGEGUUCT[ƃGZKDKNKV[
•

Principles rather than strict rules: The general
CFXCPVCIGUQHRTKPEKRNGUCTGƃGZKDKNKV[DWVCNUQ
scalability and adaptability, giving the Member
5VCVGU CP QRRQTVWPKV[ VQ GZRGTKOGPV YKVJ
different types of rules and, ideally, lead Member
States to learn from each others’ regulatory
GZRGTKGPEGU#VVJGUCOGVKOGENGCTRTKPEKRNGU
offer strong guidance and provide a safeguard
HQTCUWHƂEKGPVEQPUKUVGPV'WTQRGCPCRRTQCEJ

•

Technological neutral and functional approach:
Since it is especially the technological environment that changes rapidly, regulation should
PQVDGVTKIIGTGFD[URGEKƂEHGCVWTGUQHVGEJPQlogy but should follow a functional approach.
Technology-focused regulations would not
only bear the risk of impeding innovation in
technology – such regulations could easily fail to
meet the purpose of media regulation. To take
CPGZCORNGVJGTGIWNCVKQPQHRNCVHQTOUUJQWNF
not depend on an operator to control the physical
infrastructure but only on the importance of the
distribution of audiovisual media services, on
the necessity for regulation and, therefore, the
market conditions.

•

Learning aptitude: Regulation in this dynamic
ƂGNFUJQWNFDGUWDLGEVVQTGIWNCTGXCNWCVKQPCPF
– if necessary – to adjustments of the regulatory
HTCOGYQTM+PUQOGECUGUKVOKIJVDGUWHƂEKGPV
to rely on an interpretive notice by the European
Commission and/or the European Regulators
Group for Audiovisual Media Services (ERGA).

•

Rulemaking by regulators: Regulatory theory
teaches that – in cases such as media regulation
– the legal framework should enable the
regulators to not only decide on individual subject
areas such as licenses or the enforcement of
rules, but also provide an opportunity to enact
bylaws to specify the legal framework. Cooperation between regulators can provide a
UWHƂEKGPV U[UVGO QH EJGEMU CPF DCNCPEGU VQ
safeguard a consistent approach. It is at this
level that risk and evidence based elements can
be introduced.

An incentive-based regulation in this way has to set
incentives for content providers to provide desirable
content that holds a public value instead of focusing
GZENWUKXGN[ QP V[RGU QH EQPVGPV VJCV CRRGCT VQ DG
OQUV RTQƂVCDNG 5WEJ KPEGPVKXGU EQWNF DG VJG
already mentioned must-carry-obligations for
carriers, a safeguarding for signal integrity, as well as
ƂPFCDKNKV[ TWNGU (WTVJGTOQTG KV YQWNF DG RQUUKDNG
to offer other incentives such as financial
GZQPGTCVKQP OQTG ƃGZKDNG CFXGTVKUGOGPV TWNGU
and – under certain circumstances – advantages
regarding distribution. An incentive-based regulation
framework ties these privileges to certain types of
content, for instance public value services. Content
providers can then decide on their own to produce
content that meets the criteria of certain content
V[RGU KP QTFGT VQ DGPGƂV HTQO VJG EQTTGURQPFKPI
DGPGƂVU6JKUV[RGQHTGIWNCVKQPJCUUGXGTCNDGPGƂVU
•

Regulators do not have to put so much cost and
effort into implementing the regulations since
industry acts voluntarily.

•

Regulators do not have to force their will on
content providers, making the regulatory proEGUUNGUUEQPƃKEVNCFGP

•

.GCXKPI VJG FGƂPKVKQP QH TGSWKTGOGPVU VQ VJG
Member States creates an EU-wide coherent
system that leaves room for a Member States’
peculiarities in the same time.

But, of course, such a framework requires a careful
balance between the privileges granted for a type of
07
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content as well as the cost on behalf of the content
providers who offer content that meets the criteria
of the respective category. Also, regulators cannot
stay passive, but will have to evaluate the providers’
self-categorisation from time to time.
#ƃGZKDNGKPEGPVKXGDCUGFTGIWNCVQT[HTCOGYQTMYKNN
have to leave some leeway for Member States to
CFFTGUUVJGURGEKƂEUKVWCVKQPURTGUGPVKPVJGTGURGEtive country. On the EU-level, it would be possible
to establish a framework that takes into account the
common regulatory aims and values, building upon
these as basic principles to facilitate a coherent media regulation throughout the Member States. This
'7 HTCOGYQTM RTGFGƂPGU EGTVCKP V[RGU QH EQPVGPV
that are tied to certain privileges. However, to give
VJG/GODGT5VCVGUVJGPGGFGFNGGYC[CPFƃGZKDKNKV[
to address the individual situation within their own
sphere, it should be left to the national regulation
VQFGƂPGVJGTGSWKTGOGPVUVQSWCNKH[HQTCECVGIQT[

regulation will have to be considered. Another
GZCORNGECPDGUGGPKPCOGTIGTQHQTEQQRGTCVKQP
between content providers and the implications
of antitrust law, which might be different from the
implication of media regulation. Consequently,
regulation needs to take a 360°-View and consider
VJG KORNKECVKQP QH QVJGT TGIWNCVQT[ ƂGNFU 6JG
FGXGNQROGPVQHKPVGTHCEGUDGVYGGPXCTKQWUƂGNFUQH
regulation requires increased attention.

By adjusting media regulation to these principles,
VJG TGIWNCVQT[ UVTWEVWTG YQWNF DG ƃKRRGF +PUVGCF
of providing regulatory rules based on the individual types of services – e.g. providing distinct sets of
rules for linear and non-linear media – a general set of
rules would apply to all audiovisual media to meet
the risks provided by all kinds of media. Specialised
rule sets for certain media would only be issued
where necessary. This could streamline and
harmonise media regulation not only across various
types of media – especially linear and non-linear – but
also lead to harmonisation of regulation between
the Member States.
What has become obvious is that a regulatory
XKGYECPPQVDGPCTTQYGFFQYPVQCUKPINGƂGNFQH
TGIWNCVKQP+PVJKUTGICTFOCP[TGIWNCVQT[ƂGNFUCTG
intertwined and/or responsive in one way or
another. We can see that fundamental rights – as
in the Charter and Convention of European human
rights –, copyright law, responsibility and liability
rules, e-commerce regulation, consumer protection,
telco regulation, fair trade regulation, competition
law, and antitrust law – interrelate to a certain
degree. To achieve some aims of media regulation,
not only the dedicated framework comes into play:
sometimes issues have to be addressed by other
regulatory frameworks. For instance, in order to
regulate access to infrastructure, telecommunication
08

A. PREFACE
The audiovisual landscape is rapidly changing. Due
to various developments, described in this report,
the present European regulatory framework needs
rethinking. This report wants to contribute to the
debate and offers several options for reform.
The report is the result of a cooperation between
the Hans-Bredow-Institut (Hamburg) and the
Institute for Information Law (Amsterdam). The
project was lead by Professor Dr. Wolfgang Schulz and
Professor Dr. Nico van Eijk. The following persons
contributed to the report: Dr. Tarlach McGonagle,
.GPPCTV <KGDCTVJ (GNKZ -TWRCT 6JG TGUGCTEJ JCU
been supported by a grant from the RTL Group,
.WZGODQWTI
Hamburg/Amsterdam, October 2015

09

B. INTRODUCTION
As early as in 1997, the European Commission
published the „Green Paper“ on the convergence of
the telecommunications, media and information
technology sectors.1 From this time on, convergence
has been a ghost hunted in countless conferences
worldwide. In 2013, the commission drafted a new
ITGGP RCRGT CPF UVCTVGF CP GZVGPUKXG EQPUWNVCVKQP
process.2 The found answers demonstrate that the
ghost now has materialized, we can see the advantages but also the challenges more clearly now,
looking at phenomena such as hybrid television or
smart television and the changes associated within
all IP-environments.

and audiovisual media services on demand associated with different levels of regulation. But that is by
no means all. There are other aspects such as teleEQOOWPKECVKQPU TGIWNCVKQP VJCV FGƂPG VJG NGGYC[
for the Member States.

•

Analysis of the content-related aims Member
States follow when regulating audiovisual media
services and a look at the role these aims can
play in a converged environment.

Against this background, Member States consider
amending the regulatory environment and are
rethinking the role traditional broadcasting plays
within society and, in consequence, for regulation. Traditionally, regarding Member States, broadcasting is considered as something very special.
On the one hand, it was – and still is – assumed to
JCXG UKIPKƂECPV RQYGT QXGT RWDNKE QRKPKQP OCMKPI
and was therefore highly regulated compared with
the printed press and online-services.3 On the other
hand, broadcasting was associated with the delivery
of public value – a means to bring news even to parts
of the society that don’t read newspapers regularly,
to add to regional diversity or to offer approved and
trustworthy children’s programs.

•

Assessment of the changes in media use and of
the economic value chain that are relevant for
the future of media regulation.

•

Suggestion of options for the audiovisual media regulation considering the above mentioned
changes.

•

Discussion of consequences for the audiovisual
media services regulation on the European level.
An analysis of the regulatory options and their
implementation, based on the study.

Against this background, the present study intends
to provide the following:

In the digital society where technical convergence
has become reality, those assumptions at least have
to be questioned – and the decision has to be made
whether the regulatory part is still valid, whether it
has to be amended or changed completely. Concerning this decision, the European audiovisual media
policy plays a major role. It does not determine the
national media policy in view of convergence completely, however, the current regulation provides
some cornerstones for the Member States’ media
TGIWNCVKQP1PGQHVJQUGKUVJGFGƂPKVKQPQHCWFKQvisual-media services and the graduated approach
with nearly audiovisual media services (television)

%1/  ƂPCN
%1/  ƂPCN
1RGP5QEKGV[(QWPFCVKQPURHHHH
/GFKCFGOECUGUVWF[TGRQTVU7-R$GNIKWOR&GPOCTMR)GTOCP[R
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C. THE PUBLIC INTEREST
The following will be a short summary of aims and
values targeted at and adhered to by media regulation in Europe. These aims and values serve as a
guideline for the process of regulation, making them
the decisive parameter for media regulation. In
order to suggest a framework for a future regulation
applicable to the whole of Europe, certain
EQOOQPCNKVKGUECPDGKFGPVKƂGF

I.

We focus on the aims that are associated with the
URGEKƂETQNGCWFKQXKUWCNOGFKCRNC[HQTRWDNKEEQOmunication – the very role that distinguishes them
from other types of services, which calls for special
regulation and – in consequence – a coordination of
national regulation on a European level. Firstly, aims
and values to be found in the Member States will
be disclosed (I. to VII.), followed by a short look on
the aims and values that govern the AVMS-Directive
(VIII.).

PUBLIC OPINION MAKING

The probably most important aim of media regulation is to promote and enable public opinion
making, as it poses a characteristic crucial to modern
democracies.46JQWIJTCTGN[UVCVGFGZRTGUUKXGN[VJG
aim to enable public opinion making is installed in
media regulation throughout the Member States of
the EU through various other means. Also, it is
enshrined within Article 11 of the Charter of
Fundamental Rights of the European Union and an
underlying aim of the AVMSD.5
A pluralistic media system is to be seen as a precondition for free and open public opinion making.
For the majority of the Member States and the
European Union as a whole, pluralism in the media is an
QHƂEKCNCKOQHOGFKCTGIWNCVKQP6 In order to develop
and evolve a public opinion, the various opinions
and points of view have to be made visible in the
public and for the public. If this is realised, self-observation of society becomes possible – as a basis
of a public opinion.7 To this end, national regulation
is meant to enable different dimensions of plurality.
Fostering political and social plurality, as well as a
plurality of media types, are common aims among

many of the Member States.8 In order to do so, reguNCVKQPCNUQFGƂPGUUVTGPIVJGPKPIVJGHTGGFQOQHGZpression and the right to information as core values,9
which includes a strict non-discriminatory approach
towards opinions. Consequently, plurality of media
CPF HTGGFQO QH GZRTGUUKQP RTGUGPV VYQ EGPVTCN
values of European media regulation10 Pluralism can
be measured by certain legal, socio-demographic,
and economic indicators. Legal indicators are usually
risk based, e.g. whether or not there are regulatory safeguards to provide the public with access to
broadcast channels of general interest – or whether
regulation or competition laws can prevent abusive
behaviour (regarding digital bottlenecks, for instance).
Possible socio-demographic indicators could be the
proportions of employees dedicated to new media
services, the number of online media services that
offer space for publicly available comments and
complaints, or the proportion of various political and
ideological viewpoints and interests represented in
the media. Finally, economic indicators could identify threats to media pluralism such as high concenVTCVKQP QH QYPGTUJKR QT C NCEM QH UWHƂEKGPV OCTMGV
resources to support a wide range of media.11

KC%/4GE  /GFKCFGO%QORCTCVKXG4GRQTV6JGTGIWNCVQT[SWGUVHQTHTGGCPFKPFGRGPFGPVOGFKCRH,CTCUU#TV
5 GG, margin number 2, 23.
EH%1/  ƂPCNR
 %QWPEKN QH 'WTQRG &GENCTCVKQP QH VJG %QOOKVVGG QH /KPKUVGTU QP 2WDNKE 5GTXKEG /GFKC )QXGTPCPEG  /GFKCFGO ECUG UVWF[
TGRQTVU%TQCVKCR&GPOCTMRH(KPNCPFR)GTOCP[R)TGGEGR+VCN[R
7. cf. Luhmann 2000, p. 95.
/GFKCFGOECUGUVWF[TGRQTVU)GTOCP[R+VCN[R(KPNCPFR%TQCVKCR$WNICTKCR
9. Council of Europe: Declaration of the Committee of Ministers on Public Service Media Governance 2012, para 1.
%1/  ƂPCNRH
11. Pluralism Monitor 2009.
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Accordingly, other aims and values that also serve
the purpose of safeguarding the plurality of opinions
are followed. One is that the free and unhindered
work of journalists must be ensured.12
Some countries also provide the regulatory aim to
install a body of journalism ethics in order to maintain the quality of journalism.13 Another is that the
media as a whole must be independent from presUWTGCPFWPFWGKPƃWGPEGDGKVHTQORQNKVKEUQTCP[
QVJGTKPUVCPEGVJCVEQWNFGZGTEKUGWPFWGKPƃWGPEG14

II.

In some Member States, there might be hindrances
to this goal – as the media environment is sometimes
heavily dependent not only on the usual economic
advertising, but also on political advertising and
state support.15
In the end, a multitude of opinions should be visible,
providing the pivotal element of the public opinion
making process.

COMBATTING POWER ON PUBLIC OPINION MAKING

The downside of the (audiovisual) media’s purpose
to enable public opinion making is to be seen in a
possible misuse. In this manner another common
aim comes up: avoiding or inhibiting power on public
opinion making is an aim followed by regulation
throughout the Member States.16 This aim strongly
complements the aforementioned aim of enabling
public opinion making. In fact, both aims can be
considered as two sides of the same coin, since
CXQKFKPI KPƃWGPEG QP RWDNKE QRKPKQP OCMKPI KU
meant to safeguard the pluralism of media.
This again requires substantial independence not
only of the media, but also of regulatory bodies
YJKEJ JCXG VQ DG HTGG QH WPFWG KPƃWGPEG YJKNG
the media must be granted editorial independence
and operational autonomy.17 This especially calls for
a certain distance to political actors, which could
use their power to affect regulation.18 Accordingly,
“the independence of public service broadcasting
HTQORQNKVKECNCPFUVCVGKPƃWGPEGUKUENQUGN[FGRGPFGPVWRQPVJGKPVGTPCNCPFGZVGTPCNUVTWEVWTGUVJCV
are set up to govern the public broadcasters.”.19 In
some countries, regulation also aims to govern me-

dia ownership as a measure to protect the media
HTQO WPFWG KPƃWGPEG20 However, not all countries
have rules concerning the regulation of media
ownership.21 A recent debate is revolving around
the role of online intermediaries and their power
over public opinion making. This lies, however, not
in the focus of this study.
In the end, it is a substantial goal of media regulation
in Europe to prevent any individual, social or political
group to have a dominant power in the process of
public opinion making.

/GFKCFGOECUGUVWF[TGRQTVU&GPOCTMR7-R%TQCVKCR'UVQPKCR
/GFKCFGO%QORCTCVKXG4GRQTV/GFKC(TGGFQOCPF+PFGRGPFGPEGKP'WTQRGCP%QWPVTKGUR/GFKCFGOECUG
UVWF[TGRQTVU&GPOCTMR$GNIKWOR)TGGEGR4QOCPKCR(KPNCPFR
EH%/4GE  /GFKCFGO%QORCTCVKXG4GRQTV/GFKC(TGGFQOCPF+PFGRGPFGPEGKP'WTQRGCP%QWPVTKGUR
/GFKCFGOECUGUVWF[TGRQTVU7-R(KPNCPFR
19. Mediadem Comparative Report: Media Freedom and Independence in 14 European Countries 2012, p. 39.
/GFKCFGOECUGUVWF[TGRQTVU'UVQPKCR+VCN[R5RCKPR7-R/GFKCFGO%QORCTCVKXG4GRQTV/GFKC(TGGFQO
CPF+PFGRGPFGPEGKP'WTQRGCP%QWPVTKGURHCNUQEH1RGP5QEKGV[(QWPFCVKQPUR
/GFKCFGOECUGUVWF[TGRQTVU$WNICTKCRHH'UVQPKCR(KPNCPFR/GFKCFGO%QORCTCVKXG4GRQTV/GFKC(TGGdom and Independence in 14 European Countries 2012, p. 76.
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III.

DIVERSITY AND INCLUSION

Diversity is not merely another aim of European
media regulation, but also an intrinsic value within
the EU and all of its actions, as made clear by Art.
167 TFEU. Diversity as a regulatory aim is not to be
mistaken for the aforementioned aim of pluralism.
While pluralism refers to a multitude of opinions and
media types, diversity targets at a widespread cultural
multitude, ideally representing a plethora of demographic and social groups. In the scope of media
regulation, it also stresses the media‘s importance
concerning the democratic dimension.22 Without
FKXGTUKV[ CU C IQCN OCP[ /GODGT 5VCVGU GZRGEV
certain media – e.g. media only targeted at a small
cultural group – to vanish from public media or not
VQ DG QHHGTGF KP VJG ƂTUV RNCEG GXGP VJQWIJ VJKU
media would be desirable as an offer for society as
a whole. Regulation in this manner aims to provide
FKXGTUKV[VJCVYQWNFPQVGZKUVYKVJQWVKV23
Also, cultural diversity as a goal serves to include
minorities and small communities that would likely
go unnoticed by unregulated and wholly commercial
media.24 Many European Member States face the

IV.

problem of hard-to-include minorities, may they be
FGƂPGFGVJPKECNN[UQEKCNN[VJTQWIJEGTVCKPFKUCDKNKties or otherwise.25
As with the aim of pluralism in public opinion
making, diversity can be measured by certain key
indicators. Here, an important role might be played
by socio-demographic indicators such as the proportions of employees dedicated to new media services, the number of online media services that offer
space for publicly available comments and complaints, or the key indicators for cultural pluralism,
e.g. proportion of European works in television
broadcasting or in non-linear audiovisual media.26
Thus, a diverse media landscape serves at least
two purposes: It offers media services to meet the
special needs and demands of and gives a voice to
minority groups,27 while also offering information
on minorities and small communities to those who
are not part of them, broadening their horizons
and promoting acceptance for minority groups in
society, enhancing tolerance and social cohesion.28

EUROPEAN STORYTELLING

Another aim of European regulation is a genuine
European and national storytelling, not by ruling
out foreign media productions, but by ensuring that
a certain amount of the media content is focused
on Europe as a whole or, respectively, the individual
Member States.29 Otherwise, it would have to be
feared that streamlined media – which is lucrative
for producers as it can be marketed in a multitude
of countries – would completely dominate national

media and ultimately even compromise media plurality.30+PVJGGPFHQTGKIPRTQFWEVKQPUECPPQVHWNƂNVJG
same functions as domestic ones, e.g. national
idiosyncrasies would not be considered in the media.31
Also, the way stories are told is highly dependent on
the cultural background of writers, director and producers. In this way, national media helps to shape
national identity, which is an important aspect.

%QWPEKNQH'WTQRG&GENCTCVKQPQHVJG%QOOKVVGGQH/KPKUVGTUQP2WDNKE5GTXKEG/GFKC)QXGTPCPEGRCTC/GFKCFGOECUG
UVWF[TGRQTVU$GNIKWOR%TQCVKCR&GPOCTMR&GPOCTMR'UVQPKCR)GTOCP[R$GNIKWOR
/GFKCFGOECUGUVWF[TGRQTVU&GPOCTMR7-R5RCKPR
%QWPEKNQH'WTQRG&GENCTCVKQPQHVJG%QOOKVVGGQH/KPKUVGTUQP2WDNKE5GTXKEG/GFKC)QXGTPCPEGRCTC/GFKCFGOECUG
UVWF[TGRQTVU$GNIKWOR+VCN[R7-RH5RCKPR
/GFKCFGO%QORCTCVKXG4GRQTV3WGUVHQTHTGGCPFKPFGRGPFGPVOGFKCRHH/GFKCFGOECUGUVWF[TGRQTV&GPOCTMR
26. Pluralism Monitor 2009.
27. cf. Open Society Foundations 2014, p. 12f., 32, 118 ff.
28. Mediadem Comparative Report: Media Freedom and Independence in 14 European Countries 2012, p. 10.
/GFKCFGOECUGUVWF[TGRQTV%TQCVKCR/GFKCFGO%QORCTCVKXG4GRQTV3WGUVHQTHTGGCPFKPFGRGPFGPVOGFKCRH
/GFKCFGOECUGUVWF[TGRQTVU&GPOCTMRH$GNIKWOR'UVQPKCR%TQCVKCRH/GFKCFGO%QORCTCVKXG4GRQTV
3WGUVHQTHTGGCPFKPFGRGPFGPVOGFKCREHCNUQ1RGP5QEKGV[(QWPFCVKQPURHHHH
EH/GFKCFGO2QNKE[$TKGH++R/GFKCFGO%QORCTCVKXG4GRQTV3WGUVHQTHTGGCPFKPFGRGPFGPVOGFKCR
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An overrepresentation of non-domestic media could
also have negative effects on public opinion making:
CU VJG[ VGPF PQV VQ CFFTGUU VQRKEU QH URGEKƂE
PCVKQPCNKPVGTGUVVJG[YQWNFPQVUWHƂEGVQEQPFWEV
national debates.
Ensuring national storytelling through regulation
seems especially important for smaller countries,
UKPEG KV KU WUWCNN[ NGUU RTQƂVCDNG VQ RTQFWEG OGFKC
content for smaller national markets than to produce
contents for multiple markets or to buy such content
and use it.32 Further, this notion should not be

V.

ignored concerning the European level, as other
foreign productions originating in bigger markets
such as the US might dominate the media
throughout Europe. In regard to the European
Union, a European storytelling could help to further
the integration of the Member States, helping to
create and shape a European identity.33
Additionally, this aim is connected to the aforementioned aim of diversity and inclusion of minorities, as
the use of domestic media is at least an indicator for
cultural diversity.34

ECONOMIC RELEVANCE/ CONTRIBUTION TO A EUROPEAN MARKET

Establishing a European market is an aim followed
throughout the actions of the EU in general.35
7PUWTRTKUKPIN[ KV ECP VJWU CNUQ DG KFGPVKƂGF CU CP
objective of media regulation.
Table 1: Size of the audiovisual market of the European Union in
KP'74/KNNKQPU
Source: European Audiovisual Observatory Yearbook 2014

Broadcasters net revenues

71596

Public broadcasters (incl. radio)

32547

Advertising TV

20656

Thematic channels

10835

Home shopping channels

2813

Regional and local TV

1138

Private Radio

3607

VoD Online revenues (incl. taxes)

1526

On line on demand TV revenues

938

"i`i>`wÀiÛiÕiÃ

588

32. Mediadem case study report Denmark 2011, p. 5.
33. cf. Kielmannsegg 1996.
34. cf. Pluralism Monitor 2009, p. 67.
%1/  ƂPCN
36. Mediadem Policy Brief II 2012, pp. 3, 5 f.
37. Mediadem Policy Brief II 2012, p. 7.
38. Mediadem Policy Brief II 2012, p. 9.
39. cf. Pluralism Monitor 2009, p. 52.

However, facilitating a European media market is
reached through different other aims, many of which
are basically means to harmonise the European
framework for media regulation. Regularly such aims
of harmonisation target at a mainstreamed freedom
of the press, a consistent copyright enforcement
and a coherent long-term regulatory policy, reliably
independent from changes in politics.36
Other aims try to coordinate and balance public
service media and private media providers,37 as well
as domestic and foreign media content.38 The latter
makes a connection with the aim of European and
national storytelling visible.
Meanwhile, by following the target of contribution
to the European market as a whole, there are also
positive stimuli for the European media landscape
– since a coherent market promotes media production and marketing.39
However, the media market at this point seems to be
rather fragmented between the Member States,
indicating that the aim of contributing to the European
market will be of high importance. The different
quantities of video-on-demand-services available
in individual Member States may highlight this.
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FRAGMENTATION OF THE VOD-MARKET
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Figure 1: Fragmentation of the VoD-Market; source: EC 2014, Fragmentation of the single market

All in all, the aim to contribute to the European
market means to work towards a coherent European
framework that offers the same market conditions,
making it possible to target broader audiences.
Thereby, a borderless European market enables
operators and providers to raise budgets more
easily and utilise economies of scale, and to
establish partnerships and cooperations with other
media providers throughout the EU.

It is worth noting that a European market comes
with a set of synergetic effects, such as the aforeOGPVKQPGFTGƂPCPEKPIQRRQTVWPKVKGU6CTIGVKPIVJG
entire European market can lead to a better remuPGTCVKQPHQTUGTXKEGUVJCVYQWNFPQVDGRTQƂVCDNGKH
offered in a single Member State. Hence, a coherent
market can enhance the pluralism of offers and
therefore contribute to public opinion making. In the
same way, other aims – such as diversity of media,
HQTKPUVCPEGsYKNNDGPGƂVHTQOCUKPINGOCTMGVVQQ

%1/  ƂPCNR
41. CM/Rec (2012)1.
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VI.

INNOVATION

The development of information and communication technology is changing the media landscape
and the consumers’ demands. The technological
progress interferes directly with the circumstances
of media production and reception, demanding the
media to adapt.42
In this way, another regulative aim in Europe is to
facilitate and enable innovation. Innovation does not
only address the theological side but also new ways
to engage as a citizen or designing new cultural formats. As it shows, this aim is at least twofold: on the
one hand, media is driven by innovation – and on
the other, it is a nucleus for innovation itself. These
two aims are covered by European regulation. There
are, however, different priorities that can be placed
on innovation, focussing either on economic innovation or primarily on the modes of communication.
Innovation from inside the media market should not
DGUVKƃGFD[QXGTTGIWNCVKQPQTOKETQOCPCIGOGPV43
Also, promoting innovation in media demands for a
diligent balance between private and public service

VII.

media. Otherwise, it must be feared that strong
state-funded media will impede an innovative private
sector.44 At the same time, media must be able to
integrate and adapt to technological advancements
and new possibilities, calling for some leeway for
the media and, again, for a relinquishment of
micromanagement.45
Also, other regulatory provisions can support this
aim. For instance, data protection rules can increase
consumer trust in innovative products, hence promoting innovation.46
Lastly, innovation as a regulatory aim itself can often work as a solution. Many obstacles that stand in
the way of other regulatory aims are of a technical
or technological nature. Such obstacles can consequently be overcome by the use and advancement
of technology itself.47
When addressing questions of innovation, it is crucial
not to see the media system as something static
that needs to be protected from imminent changes.

OTHER AIMS AND VALUES

Some regulatory aims, which can be found in European regulation are left out in the analysis above.
These share a certain distance to the listed categories as they can be pursued regardless of the overall media policy in place. In other words, these aims
are connected to media policies, but it is possible to
FGXGNQRCPFGUVCDNKUJUVTCVGIKGUVQHWNƂNVJGOKPFGpendently. Still, they have to be considered in media
regulation and are important values in themselves.

Of course, it is an aim of utmost importance to
respect human dignity – as it is also a fundamental
part of human rights and is closely tied to other
UKIPKƂECPV HWPFCOGPVCN TKIJVU UWEJ CU VJG TKIJV
to life.48 The reason why human dignity is so important
concerning media-topics is that it is usually conUKFGTGFCUCOCVVGTQHRTKQTKV[YJGPEQPƃKEVKPIYKVJ
QVJGT TGIWNCVQT[ CKOU s VQ VJG GZVGPV VJCV C RWDNK
cation or another kind of statement can be banned
GXGPKHKVKURTQVGEVGFD[VJGHTGGFQOQHGZRTGUUKQP49

EH%1/  ƂPCNRH%/4GE  
43. Mediadem Policy Brief II 2012, p. 12.
/GFKCFGO%QORCTCVKXG4GRQTV/GFKC(TGGFQOCPF+PFGRGPFGPEGKP'WTQRGCP%QWPVTKGUREHVJG)GTOCPVJ
Interstate Treaty amending the Broadcast Interstate Treaty, rationale to Nr. 11/ § 11d, which introduced the so called “three-step-test”
to determine which kind of media might be provided by public broadcasters.
45. Mediadem Policy Brief II 2012, p. 12.
EH%1/  ƂPCNR
EH%1/  ƂPCNR
48. European Human Rights Convention Protocol No. 13.
/GFKCFGOECUGUVWF[TGRQTVU7-R)GTOCP[R%TQCVKCR'UVQPKCRH
(KPNCPFR+VCN[R4QOCPKCR5NQXCMKCR
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Another of these aims is the protection of personal
data,50YJKEJUVCPFUKPENQUGRTQZKOKV[VQCKOUQHKPnovation and contribution to the European market.
Accordingly, data generated during the reception of
media content is largely personal data, since it is reNCVGFVQCPKFGPVKƂGFQTKFGPVKƂCDNGPCVWTCNRGTUQP
Therefore, the EU Data Protection Directive (95/46/
EC) becomes applicable.51 As the means to create,
collect, transport and transfer data develop further,
new risks emerge as well. While transfer and use of
(personal) data is useful to customers and providers
alike, these risks have to be balanced with privacy
and data protection issues.
Yet another aim is the overall protection of minors
from harmful content52 and it is especially the online
environments that have so far been found lacking.53
This aim also relates to the European market, as a
fragmented market forces content providers to
go through multiple national processes of content
evaluation in order to offer their media throughout
the EU. The protection of minors is also regulated
by the AVMSD,54 as is the protection of human dignity,55 the inviolability of which is asserted in Article
1 of the Charter of Fundamental Rights of the European Union.
It is another aim of European regulation to promote the audience’s media literacy. The importance
QHOGFKCNKVGTCE[HQTUQEKGV[KUGZRNCKPGFKPVJG2TGCO
ble to the AVMSD,56 but the substantive part of the
Directive only includes a reporting obligation for

the European Commission in respect of the state
of media literacy at the national level, not a distinct obligation to actually promote media literacy.57
0GXGTVJGNGUUXCTKQWUQVJGTVGZVUCPFEQOOKUUKQPGF
studies refer to the importance of media literacy
and its promotion,58 which is also addressed by Art.
33 of the AVMSD. Media literacy means “the ability
to access the media, to understand and to critically
evaluate different aspects of the media and media
contents and to create communications in a variety
QHEQPVGZVUq59 As a regulatory aim, media literacy is
somewhat related to the goal of public opinion
making, promoting the audience’s ability to take part
KPRWDNKEQRKPKQPOCMKPICPFVQƂPFCPFGXCNWCVGC
range of sources of information.
6JGTG KU CNUQ CPQVJGT UGV QH TGIWNCVQT[ ƂGNFU VJCV
are to be considered, though not always part of the
current framework of media regulation and following aims and values in themselves that don’t even
UGGO VQ DG TGNCVGF CV ƂTUV INCPEG 5WEJ RTQXKUKQPU
are, for instance, competition law, telecommunications regulation, an overall fair trade regulation,
and antitrust law, as they govern the (media) market.60 Another aspect is e-commerce regulation, as
it provides content regulation for the media too.61
Consumer protection is an important media-related
issue as well, though it is in some Member States not
targeted by the same authorities or laws as media
regulation.62 Responsibility and liability rules stand
KPENQUGRTQZKOKV[VQVJGUGCKOU

/GFKCFGOECUGUVWF[TGRQTVU(KPNCPFR)TGGEGR'UVQPKCR&GPOCTMR
%1/  ƂPCNR
/GFKCFGOECUGUVWF[TGRQTVU7-R(KPNCPFR)GTOCP[R/GFKCFGO%QORCTCVKXG4GRQTV3WGUVQHHTGGCPF
independent media 2012, p. 80.
53. Dreyer/Schellenberg 2014.
54. cf. amongst others Art. 3 para. 4 lit. (a) (i), Art. 12, Art. 27.
55. Preamble (various references), Art. 3(4)(a)(i) and Art. 9, AVMSD.
56. Recital 47.
57. Art. 33, AVMSD.
HQTCPQXGTXKGYUGG/E)QPCING%1/  ƂPCN'%5VWF[QP#UUGUUOGPV%TKVGTKCHQT/GFKC.KVGTCE[.GXGNU(KPCN
Report 2009.
%1/  ƂPCNR
/GFKCFGO2QNKE[$TKGH+++R/GFKCFGO%QORCTCVKXG4GRQTV6JGTGIWNCVQT[SWGUVHQTHTGGCPFKPFGRGPFGPVOGFKC
p. 9ff., 65 ff.
61. Mediadem Comparative Report: The regulatory quest for free and independent media 2012, p. 74.
/GFKCFGOECUGUVWF[TGRQTVU$GNIKWOR&GPOCTMR)TGGEGR5NQXCMKCR
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VIII. AIMS AND VALUES OF THE AVMS-DIRECTIVE
The AVMS-Directive is guided by its own set of aims
and values, which to a certain degree responds to
the aims and values found in the Member States
mentioned above. These aims and values include
the contribution to a coherent European market
with a fair competition, and safeguarding plurality in
the media and cultural diversity.
Much of the coordination and harmonisation of
regulation throughout the EU takes place through the
provision of a single market. Therefore, it is a crucial aim to the directive to provide a level playing
ƂGNF YKVJ HCKT EQORGVKVKQP CPF NQY GPVT[ DCTTKGTU63
Herein, competitiveness of European information
technologies and media industry, and ensuring legal
certainty play a role, while the impact of a changing
technological environment has on business models
must be taken into account.64 But the central and
pivotal point might be the country of origin principle,
that aims for a European single market especially
by precluding a secondary control in other Member
States than the one of origin.65 This can be seen as
a cornerstone of the directive and the basis for the
creation of a European media market.

production of cultural content throughout Europe.69
The Directive also acknowledges that ensuring cultural diversity within and through the Member States
shall remain unaffected.70
In this manner, the Directive states that private and
RWDNKEDTQCFECUVKPIUJCNNEQPVKPWGVQEQGZKUVYJKNG
the Directive also determines that – within this coGZKUVGPEGsRWDNKEUGTXKEGDTQCFECUVKPIOWUVDGPGƂV
from technological advancement.71
Also, impediments from the freedom of movement
and trade must be prevented in order to strengthen
the common market and counter dominant market
powers with negative effects concerning the freedom of information, the information sector, and pluralism.72
Another aim is the protection of minors and human
dignity, which is to be carefully balanced with freeFQOQHGZRTGUUKQP73

Of course, in this matter, user protection is another
aim of the AVMS-Directive, especially as regards advertisement in commercial breaks but also through
product placement.66

In this way, the aims and values in the Member States
and in the AVMS-Directive correlate, but due to the
different levels the focus of regulation differs. The
contribution to the European single market has a
considerably stronger stand in the AVMS-Directives
focus, hinting at the provisions of such a multilevel-regulation.

However, the Directive itself acknowledges the
need for reconciliation of economic and also cultural
aims.67 Accordingly, safeguarding cultural diversity and plurality within the media is another major
aim of the Directive,68 and it seeks to encourage the

It has to be noted that the minimum standard
GUVCDNKUJGFD[VJG#8/5KUKPHCEVVQCNCTIGGZVGPV
VJGOCZKOWOCUYGNNUKPEGVJG/GODGT5VCVGUCUC
rule do not establish stricter rules for services under
their jurisdiction.

63. cf. recital 1, 10, 11, 14 of the ACMS-Directive.
64. cf. recital 4.
65. recital 33 ff.
66. cf. recital 81, 83, 86, 90 ff.
67. cf. recital 5.
68. recital 6, 7.
69. recital 63, 69.
70. recital 19.
71. cf. recital 13.
72. cf. recital 8.
73. recital 59, 60.
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IX.

SYNOPSIS

This look upon the aims and values provides us with
several insights.
•

Throughout many Member States a set of shared
CKOUCPFXCNWGUHQTOGFKCGZKUV

•

Some of these are directly connected to media and media regulation. These are the aims
and values represented by public opinion
making, combatting power on public opinion making, ensuring diversity and inclusion, providing a European Storytelling, and also
innovation in the media sector as regards content, economics and technology.

•

Others are a result of surrounding regulatory
ƂGNFUVJCVTGUQPCVGYKVJOGFKCTGIWNCVKQPGI
fundamental rights, the contribution to a European single market, competition law, antitrust
law, telecommunications law, consumer protection, as well as e-commerce regulation.

•

However, these aims and values have not found
their way directly into media regulation in all of
the Member States.

•

Aims and values in the Member States and in the
AVMS-Directive correlate, but the focus may
differ. This hints at the implications of multilevel-regulation.
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D. DEVELOPMENT AND CHANGES
I.

CHANGE OF MEDIA USE

We could see that the aims followed by media regulation on a national as well as on a European level are
still valid. However, the way to achieve them might
change in face of developments in media use and
media economy. In this chapter, we will therefore
present an overview of the challenges that can be
observed.
In 2013, 73% of Europeans had access to the Internet.74 Accordingly, new phenomena in media deOCPF CFLWUVOGPVU VQ GZKUVKPI HTCOGYQTMU YJKNG
asynchronous developments between countries and
target groups challenge a holistic approach on a
European level.
+POCP[TGURGEVUPGYUUGTXGCUCPGZCORNGHQTVJG
current state of media usage. In this respect mostly

1.

data from the Reuters institute Digital News Survey
2014 has been utilised as it provides a representable
study carried out in ten countries around the world.75
Here, two questions were of special interest: Question 3: “Which, if any, of the following have you used
in the last week as a source of news?” with the
answer options “TV”, “Radio”, “Print”, and “Online”.
Followed by Question 4: “You say you have used
these sources of news in the last week, which would
[QWUC[KU[QWT/#+0UQWTEGQHPGYU!q6JGƂIWTGU
presented accordingly depict the answers to Question 4. The Hans-Bredow-Institut, as a supporter of
the survey, has the data at its disposal.
The data on news will be complemented by data on
VJGTGEGRVKQPQHƂNOUCPFUGTKGUCPFIGPGTCNOGFKC
usage.

General: Linearity and Non-Linearity

One of these developments is the increasing importance of non-linear media. Even though traditional
linear media may still be strong and even in the
dominant role regarding overall media consumption,

PQPNKPGCT OGFKC JCU ICKPGF KORQTVCPEG VQ CP GZtent that it competes with linear media in the same
RNC[KPIƂGNF
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Figure 2: Main Sources – Comparison; source: Reuters Digital News Survey 2014 / Hans-Bredow-Institute

74. ITU 2014.
75. cf. Reuters Institute Digital News Report 2014.
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When taking a look at the overall reception, however, it becomes clear that traditional linear media
is still strong and competes with non-linear media.
There is no indication to suggest that linear media
will become irrelevant for media usage in Europe in
the midterm. But hints at a change in media use can
DGKFGPVKƂGFJKIJNKIJVKPIVJGKPETGCUKPIRQRWNCTKV[
of on-demand-media.

news throughout all age groups. In Finland, 37% of
recipients name online media as their main source
for news. In Spain, 35% of recipients do so as well,
followed by 29% in the United Kingdom, 28% in
Denmark, and 26% in Italy. In contrast, online media
is not as widely accepted as a main source for news
in Germany, where 19% of recipients consider online
media their main source for news. A similar situation
can be found in France, where 21% name online media as their main source.76

In some of the Member States, online media already has a high standing as the main source for
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76. Reuters Institute Digital News Survey 2014 / Hans-Bredow-Institute.
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Additionally, the recent years have shown an ever increasing growth on the markets for video-on-demand
services throughout Europe, let alone the market for
video-on-demand services offered via the open Internet (in contrast to TV-set based offers) has doubled from 2011 to 2012 to a total of € 673.7 million.77
Indicators for a trend towards non-linear content
can be seen in individual Member States, too. The
7- ECP RTQXKFG CP GZCORNG (QT VJG [GCT  C
total of 50% of adults claimed to have used such
services during the past twelve months, representing an increase of 23% in comparison to the three
years before. Here, the most popular genres of conVGPV YGTG ƂNOU CPF FTCOC78 A similar picture can
be seen in Germany where the market for video-ondemand-services grew rapidly in the recent years.
From a volume of 64 Million in 2011 to an estimated
volume of 350 Million in 2013 and still growing.79
64% of Germans use online video portals at least occasionally, while 56% stated that they watch videos

online occasionally. Many also use online media
libraries for videos (43%), some of which are run by TV
broadcasters (32%). Video-on-demand-services are
already used by 13% of Germans on an occasional
basis. The overall usage of video-offers has also increased drastically through the years: whereas 28%
of Germans watched online video content in 2006,
it showed that 75 % of Germans do so at least
occasionally in 2014.80
All in all, the growing market for on-demand movies and TV series can highlight the trend towards
on-demand-media, but also the different pace
with which the change of media use takes place in
the individual Member States. For instance, while
27.3 Mil. € were spent on movies and TV series in
the UK in 2008, this value climbed to an amount of
452.5 Mil. € in 2013. In Germany, the value grew
from 13.5 Mil. € to 208.9 Mil. € in the same time
frame.

CONSUMER LEVEL DIGITAL VIDEO
The purchase or rental of movies and TV series delivered over the open internet
through transactional models or on a subscription basis
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Figure 5: Consumer Level Digital Video; source: International Video Federation – European Video Yearbook 2014

77. EC, On-demand audiovisual markets in the European Union 2014, section 8.
78. Ofcom, The Communications Market Report 2014, p. 144 ff.
82468246
80. ARD/ZDF-Onlinestudie 2014.
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However, though visible in all European countries,
this development does not show the same pace in
every Member State. For instance, the German market for these non-linear services only grew by 77.1 %
from 2011 to 2012, whereas the market in Belgium

grew by 696.3 % in the same time.81 The reasons for
such discrepancies are probably manifold. But whatGXGT VJG GZRNCPCVKQP VJGUG FKUETGRCPEKGU UJGF C
light on the different situations in the Member States.
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Figure 6: Main Sources in Germany; source: Reuters Digital News Survey 2014 / Hans-Bredow-Institute
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Figure 7: Main Sources France; source: Reuters Digital News Survey 2014 / Hans-Bredow-Institute

Linear media currently still provides a strong main
source for recipients throughout the Member
States. In France, 61% of the recipients consider
traditional TV news their main source for news.
56% do so in Germany, followed by 55% of recipients in Italy. In peak periods, a large proportion
QH VJG GPVKTG +PVGTPGV VTCHƂE EQPUKUVU QH UWEJ
real-time entertainment. In Europe as a whole, such
EQPVGPVOCMGUHQTQHFQYPUVTGCOKPƂZGF

Internet access and 35.58% in mobile access. HowGXGT VJGTG CTG UKIPKƂECPV FKHHGTGPEGU DGVYGGP
the individual Member States, with real-time
entertainment quotas ranging from 22% to 65%
KPFQYPUVTGCOVTCHƂEHQTƂZGF+PVGTPGVCEEGUU
6JGUG FKHHGTGPEGU ECP DG GZRNCKPGF D[ VJG KP
dividual range of offers, such as the BBC iPlayer
and other video-on-demand platforms, present in
the different Member States.82

81. EC, On-demand audiovisual markets in the European Union 2014, section 8.
82. Sandvine Global Internet Phenomena Report 1H 2014.
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MAIN SOURCES - SPAIN
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Figure 8: Main Sources in Spain; source: Reuters Digital News Survey 2014 / Hans-Bredow-Institute

In contrast, watching TV via the Internet is gaining
popularity, but does not come close to watching TV
on a TV set. Only 8% of Europeans watch TV via the
Internet every day and 10% do so two or three times
a week. As opposed to these numbers, 60% of Europeans never watch TV via the Internet.83
Traditional TV and online media both show high
reception rates throughout all age groups. Even
though daily TV consumption on a TV set has
declined, it is still an important medium in all Member States. Throughout the Member States, 87%
watch linear TV on a daily basis (on a TV set or via
VJG+PVGTPGV 6JQWIJVJGƂIWTGUHQTFCKN[WUGOC[
differ between the respective groups, criteria such
as gender, age, formal education, the socio-professional category, or solvency do not seem to have a
crucial impact on the weekly consumption of linear
media.84 In several Member States, a high percentage of recipients received traditional TV news as well
as online media, leading to high use rates in both.
In the United Kingdom for instance, 73% received
traditional TV news, whereas 68% received news via
online media. In Italy, 84% received traditional TV
news, whereas 77% received traditional TV news.
Similar observations can be made for Italy, France,
Denmark, and Germany, where traditional TV news

and online media are both strong sources for news,
with traditional TV news still being in the top spot.85
However, the gaps between usage of traditional
TV news and online media vary from Member State
to Member State. For instance, a small gap can be
found in Spain, where 85% used traditional TV news
to inform themselves while 81% used online media.
In contrast to that, Germany shows the biggest gap
KP WUCIG DGVYGGP VJG /GODGT 5VCVGU GZCOKPGF
86% usage of traditional TV news and 58% usage of
online media.86
*QYGXGT VJGTG CTG GZEGRVKQPU VQ VJGUG ƂPFKPIU
In some Member States, the use of online media
might have already surpassed the use of traditional
68PGYU#ICKP(KPNCPFRTQXKFGUCPGZCORNG*GTG
traditional TV news were viewed by 79% of the
population, whereas 82% turned to online media.87
All in all, there are still differences in media consumption behaviour between the demographic groups.
By tendency, it is still the older age groups that
make more use of traditional media than the younger age groups, while the younger age groups tend
to make more use of non-linear media than older
age groups.88

83. Sandvine Global Internet Phenomena Report 1H 2014.
84. EC, Standard Eurobarometer 80 2013.
85. Reuters Institute Digital News Survey 2014 / Hans-Bredow-Institute.
86. Reuters Institute Digital News Survey 2014 / Hans-Bredow-Institute.
87. Reuters Institute Digital News Survey 2014 / Hans-Bredow-Institute.
88. Reuters Digital News Survey 2014 / Hans-Bredow-Institute.
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The disclosed developments in the change of media use are, however, taking place in different paces.
Asynchronous developments can be discovered between the Member States, but also between different
demographic groups.
Concerning the age of users, there is a clear trend
that younger recipients prefer to turn to online
media. In Germany, for instance, 40% of the age
group of 18 to 24 name online media, which contains websites as well as video platforms and other
non-linear media, as their main source for news. In
the same group, only 39% name traditional TV news
as their main source for news while overall per day

68 EQPUWORVKQP YGPV DCEM D[   KP VJG NCUV ƂXG
years.89 The older the respective group is, the more
this relation changes in favour of traditional TV news
– in the age group of 35 to 44, only 25% name online media as their main source for news, whereas
55% name traditional TV news as their main source
for news. In the age group of 55 years and older,
only 9% consider online media their main source for
news, whereas 62% see traditional TV news as their
main source. This can be observed in other European countries, such as in Italy (see Fig. 10, p. 35),
Denmark, and France, too, where the numbers
resemble those found in Germany.90
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Figure 9: Main Sources in Denmark; source: Reuters Digital News Survey 2014 / Hans-Bredow-Institute

In some European countries, the contrast in media
use between the demographic groups is even more
stark. In the United Kingdom, 66% of those in the
age of 18 to 24 name online media as their main
source for news, whereas only 10% of those in the
age of 55 and older say so. In this demographic
group, 63% name traditional TV news as their main
source for news, whereas only 26% in the age of 18
to 24 consider traditional TV news their main source
for news. Similar situations are to be found in Finland and Spain.91

Some of these countries follow a clear pattern, where
the number of people who consider online media their main source for news decreases with age
continuously, while the importance of traditional TV
news increases. However, in other countries, though
the overall pattern can still be observed, disruptions
become visible, as some age groups name online
media the most important source for news by a few
RGTEGPV RQKPVU OQTG VJCP VJG PGZV [QWPIGT CIG
group. In Denmark, for instance, 50% of the age
group 25 to 34 name online media their main source
for news, but only 38% of the age group of 18 to 24.

89. ARD/ZDF-Onlinestudie 2014.
90. Reuters Institute Digital News Survey 2014 / Hans-Bredow-Institute.
91. Reuters Institute Digital News Survey 2014 / Hans-Bredow-Institute.
92. Reuters Institute Digital News Survey 2014 / Hans-Bredow-Institute.
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There are similarities in Finland, where 64% of the
age group of 25 to 34 name online media as their
most important source for news, but only 60% in the
group of those between 18 and 24.92
#PQVJGT UVTKMKPI GZCORNG KU VJG EQPUWORVKQP QH
television via a traditional television set, as it also
strongly correlates with the age of users. The older a
person, the more likely he/she is to watch television
regularly, whereas this kind of media use consumption is less common for younger consumers. In this
manner, 75% of the 15 to 24 year olds, 80% of the
25 to 39 year-olds and 93% of the age of 55 or older
watch TV via a traditional television set.93
Also, depending on the Member State, linear and
non-linear media have a different standing regarding
their importance. In Germany, a relative proportion
of 19% of the population consider online media to
be their main source for news, whereas 37% do so
in Finland. Between these Member States lie
France (21%), Italy (26%), Denmark (28%), the United
Kingdom (29%), and Spain (35%), showing a diverse
importance for online media as a main source for
news, depending on the respective Member State.
A more, but not fully coherent picture can be drawn
regarding traditional TV news as a main source
for news. In France, 61% of the population consider
them their main source for news, whereas in Finland
only 36% do so. Between those two lie Spain (47%),
the United Kingdom (51%), Denmark (54%), Italy
(55%), and Germany (56%) – thus showing a narTQYGT[GVFKXGTUGƂGNF94

dia a marginally more important a TV news source
there.95 Throughout Europe, 85% of people watch
TV on a TV set on a daily basis. Another 10% watch
TV on a TV set two or three times a week, only 2%
never do so.96
Also, media consumption can differ notably depending on the Member State. Here, Portugal and Bulgaria lead the board with 93% of people watching
TV on a TV set on a daily basis. Even in the Member
5VCVGUYKVJVJGNGCUVFCKN[EQPUWORVKQP.WZGODQWTI
(77%) and Sweden (76%), the amount is still high. In
Portugal, 0% never watch TV on a TV set, and only
 KP $WNICTKC +P .WZGODQWTI CPF 5YGFGP DQVJ
3% of users never consume TV on a TV set. In contrast to that, the amount of consumers who watch
TV via the Internet on a daily basis is rather low. In
Finland, the board leader in this matter, 15% watch
TV via the Internet every day, whereas 27% never
watch TV via the Internet. The lowest daily consumption of TV via Internet can be found in Bulgaria where 3% watch TV via the Internet on a daily basis, but
61% never do.97
This is not only applicable for TV consumption, but
also for Internet usage. Here, the Netherlands and
Sweden have the highest quote of daily Internet
usage throughout all citizens with 87% who do so.
1PVJGQVJGTGPFQHVJGUVCVKUVKEUYGECPƂPF4Qmania (33%), Portugal (35%) and Hungary (37%).98

Denmark, the United Kingdom, and Spain have in
common that traditional TV news are considered the
main source of news by a drastically higher amount
of recipients than online media. Finland, on the
QVJGTJCPFRTQXKFGUCPGZEGRVKQPVQVJKURCVVGTPCU
only 36% of recipients regard traditional TV news as
their main source for news but 37% consider online
media to be their main source, making online me-

93. EC, Standard Eurobarometer 80 2013.
94. Reuters Institute Digital News Survey 2014 / Hans-Bredow-Institute.
95. Reuters Institute Digital News Survey 2014 / Hans-Bredow-Institute.
96. EC, Standard Eurobarometer 80 2013.
97. EC, Standard Eurobarometer 80 2013.
98. EC, Standard Eurobarometer 80 2013.
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3.

Multi-screen Use

Multi-screen use is a phenomenon not researched
thoroughly in the European Union yet. Thus, no
clear picture can be drawn about usage patterns, but
it seems that single-screen use is (still) dominant. If
more than one screen is used, the screens are most
commonly used for different, unrelated purposes.
But there are differences depending on the respective Member States.
Most of the time, only one screen is in use. Across
the Member States in consideration, single-screen
use is dominant over the use of more than one
screen at a time. In Italy, 75% of the overall time of
screen usage can be appointed to only one screen
being used – and in the Czech Republic, 60% of the
time is single-screen time. Between these two countries lie Germany (62%), Spain (65%), Slovakia (66%),

Poland (67%), France and the United Kingdom (both
68%), Hungary (69%), and Romania (70%).99
When consumers use more than one screen, the
different purposes are most commonly not related
VQ GCEJ QVJGT *QYGXGT FKHHGTGPEGU GZKUV VJTQWIJ
out Member States. The highest amount of related
usage of multiple screens is seen in Poland, where
49% of the time with multiple screens is spent with
something related, closely followed by Romania
with 48%. In the UK, on the other end of the statistics, only 24% of the time spent with more than
one screen concerns related issues. Between these
countries lie France (25%), Spain and Hungary (both
32%), Germany (37%), Italy (40%), Slovakia (44%),
and the Czech Republic (46%). All in all, diverse
usage patterns are to be found throughout the
Member States.100
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Figure 10: Main Sources in Italy; source: Reuters Digital News Survey 2014 / Hans-Bredow-Institute

#UCPGZCRNGYGECPVCMGCENQUGTNQQMCV)GTOCP[
15% of Germans age 14 and older make daily parallel use of TV and Internet, while 38.3% do so at least
once a week. The most common device to be used
parallel to a TV is still the laptop computer (41%),
followed closely by smart phones (38%), considering
CNNCIGUCDQXG#ICKPVJGƂIWTGUUJKHVYJGPNQQM
KPICVOQTGFKXGTUKƂGFCIGDTCEMGVU#UGZRGEVGF
the smart phone is the dominant second screen of
choice for the younger age group of the 14-29 year
olds, being used by 65% of that group. In the same

age group, the laptop computer follows with 34%.
In the age bracket of 50 years and older, the laptop
computer remains dominant with 48% of persons
using it as second screen in that age bracket. Smart
phones, however, are very weak with that group with
a mere 10% of persons using it as second screen. However, 29% of Germans older than 14 years say that
they use a second screen more often in 2014 than
before, whereas 41% never use a second screen. All
in all, younger age brackets are more likely to use a
second screen than older groups.101

99. MillwardBrown: AdReaction 2014.
100. MillwardBrown: AdReaction 2014.
101. ARD/ZDF-Onlinestudie 2014.
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4.

Synopsis

Through the data analysed here, several trends are
made visible.
•

Video-on-demand enjoys increasing popularity
throughout the EU – especially regarding
GPVGTVCKPOGPVEQPVGPVUWEJCUƂNOUCPFUGTKGU

•

As non-linear audiovisual media is used more and
more frequently, the same is also true for other
kinds of content – such as news. Altogether, nonlinear and linear audiovisual media have started to
compete for similar audiences and can therefore
HTGSWGPVN[DGHQWPFQPVJGUCOGRNC[KPIƂGNF

•

Linear media still stays strong and important

II.

•

But the disclosed developments are taking place
at different paces – in the individual Member
States and between the different age brackets.
When looking at usage patterns within the different Member States, a general trend becomes
visible, showing that younger consumers tend to
use more online features as well as more nonlinear media than older consumers. However, usage patterns still vary not only between Member
States but also between the same age brackets
in the Member States – consumers in the same
age bracket still behave differently, depending
on the member state they are in.

TECHNOLOGICAL AND ECONOMICAL DEVELOPMENT

Access to audiovisual information primarily depends
on its distribution. In a traditional environment, audiovisual media services are distributed via wired and
wireless communication networks.

1.

for many recipients, at least in the midterm.

This chapter serves to outline the technically releXCPV FGXGNQROGPVU KP VJG ƂGNF QH FKUVTKDWVKQP CPF
ƂPFCDKNKV[

Networks – Wired and Wireless

Traditionally, wired distribution of audiovisual content is managed by cable television networks (CATV).
Especially in the seventies and eighties, special networks were built for this purpose – and they have
spread considerably in various Member States. In
countries like the Netherlands, Belgium and Switzerland, they cover virtually all of the national territory,
whereas the other European Member States and
HWTVJGT EQWPVTKGU UJQY CP GZVGPUKXG QT PGCTEQO
plete coverage. In other Member States, particularly
in Southern Europe, cable television networks are
of less relevance for the distribution of audiovisual
content. Nevertheless, networks for the distribution
QH CWFKQXKUWCN EQPVGPV CTG UVKNN DGKPI DWKNV CPF GZVGPFGF6JGWUGQHQRVKECNƂDTGVGEJPQNQI[KUQHVGP
chosen for the entire network or for major parts of
KV CNUQ ECNNGF nJ[DTKF PGVYQTMUo  1RVKECN ƂDTG PGVworks have a much higher transport capacity than
EQCZECDNGDCUGFPGVYQTMU
Technological developments have had a major impact on distribution possibilities. One of these is
VJGWUGQHQRVKECNƂDTG6GEJPQNQIKECNRTQITGUUCNUQ
OCFG KV RQUUKDNG HQT GZKUVKPI PGVYQTMU VQ DGEQOG

interactive. As a result, cable television networks
can be used for telephony services, and television
services can be used interactively, for instance for
video on demand or for purchasing products.
Digitisation and compression have increased the
capacity of originally analogue networks and allow
for the old telephone infrastructure to be used for
distributing audiovisual services. Consequently, the
networks have increasingly converged. They used to
be complementary to each other but have become
each other’s competitors. Fiber optic networks can
be seen as networks that are converged ‘by nature’,
so to say.
Thanks to technological progress, audiovisual distribution via the same network can take place in several ways by the use of available Internet access in
addition to the distribution of audiovisual services
as a special service (using the DOCSIS-standard on
%#68 PGVYQTMU QT D[ RTKQTKVKUKPI VTCHƂE QP +2PGVYQTMU  6JG ƂGNF QH p1XGTVJG6QRq 166  CWFKQ
visual services (providing and purchasing) is growing
HCUV 6JGTGHQTG XKFGQ VTCHƂE KP IGPGTCN YKNN DG VJG
OCKPVTCHƂEFTKXGT
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ESTIMATED DOWNSTREAM DEMAND FOR SERVICES (IN THE PERIOD 2013-2020)
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Figure 11: Estimated downstream demand; source: Dialogic, 2014

Wireless distribution of audiovisual services has
developed in a similar way. The original method of
analogue airwave distribution was later replaced by
digital distribution. The analogue and later digital
PGVYQTMU YGTG URGEKƂECNN[ FGUKIPGFQRVKOKUGF HQT
the unilateral distribution of audiovisual content.
Interactivity is not an independent part of networks.
At the very most, a certain form of interactivity –
such as reacting to broadcasts via telephone or the
Internet – is possible (so-called ‘hybrid’ solutions).
The architecture of all current wireless distribution
networks (digital terrestrial airwave broadcasts and
broadcasts via satellite) is still traditional.

The latest generation (fourth-generation) of mobile
communication opens the way to mobile networks
as an alternative for the distribution of audiovisual
content. Various providers offer access to video services (live, but also on demand) via streaming. More
and more frequency space is made available for
mobile communication. In Europe, for instance, the
700MHz band will be made available, a frequency
range previously used for other services (including
traditional distribution for audiovisual services).
With respect to mobile communication networks
that also provide Internet access, the OTT offer also
EQOGUKPVQRNC[CUFKUEWUUGFCDQXGKPVJGEQPVGZV
of wired networks.

LTE COVERAGE
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Figure 12: LTE Coverage, end of 2014; source: EU implementation report 2015/HIS and VVA, June 2015
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2.

Interconnection and Distribution Optimisation
players such as Akamai and Level 3, ensure that
signals are transferred to the Internet service providers in such a way that congestion is prevented
QT TGFWEGF RCTVN[ RCKF HQT  0GZV VQ VJGUG VJTGG
QRVKQPU VJG VTCFKVKQPCN RGGTKPI QH +PVGTPGV VTCHƂE
remains available (more or less based on reciprocity without payments). Other techniques, such as
deep packet inspection (DPI) and caching, are ofVGPWUGFVQUCHGIWCTFVJGURGGFQH+PVGTPGVVTCHƂE
including OTT services.

The distribution of audiovisual services via communications networks poses several challenges.
Signals need to be provided or collected by the
network operators. These signals are then distributed to the end-user. In some cases, a direct link
between the signal provider and the distribution
network – referred to as interconnection – is necessary both for economic and technical reasons. This
interconnection102 is established when the content
provider delivers the content directly to the distributor to ensure a certain level of service quality
(this type of direct delivery is often accompanied
by payments). Additionally, intermediaries can be
used that bring their delivery networks to bear.
Here, the so-called Content Delivery Networks
(CDNs) play a crucial role – especially with respect
to Internet distribution. These networks, including

Interoperability ensures that the signal that becomes available will actually be forwarded to the
end-user in a way that it can be used, for instance
by adjusting the technical standards of the signal
provided and the delivered signal to each other.

INTERNET INTERCONNECTIVITY AND THE ROLE OF CDNS
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Figure 13: Internet interconnectivity and the role of CDNs; source: Entropy Economics LLC, 2014

In the United States, this has already resulted in direct contracts between content providers and distributors in order to diminish risks of congestion (for
GZCORNGDGVYGGP0GVƃKZCPF%QOECUV 

More generally: In online environments, Internet interconnectivity has become a topic of growing importance. Quality of service, competitiveness and
other arguments require content service providers
to enter more direct negotiations with infrastructure
providers.

102. Swanson 2014/Frieden 2014.
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3.

Value Chain

6JG ƂIWTG DGNQY KNNWUVTCVGU VJG ITQYKPI EQORNGZKty of a value chain relating to the distribution and
ƂPFCDKNKV[ QH CWFKQXKUWCN EQPVGPV +V KP RCTVKEWNCT
addresses the situation of the OTT services, but
UKOKNCTFGXGNQROGPVUCNUQCRRN[VQVJGƂGNFQHNKPGCT
broadcasting. Each player in the value chain has the
RQVGPVKCN QH C nDQVVNGPGEMo GZGTEKUKPI EQPVTQN QXGT
those before or after him. At the same time, howGXGTEGTVCKPICVGMGGRGTUECPDGD[RCUUGF(QTGZample, OTT services – assuming they have access to

VJGQRGP+PVGTPGVsUWEJCU0GVƃKZCTGPQVUWDLGEVVQ
control by traditional gatekeepers, including regular
content aggregators such as broadcasters. On the
other hand, certain devices, operating systems and
apps appear to function as new means of control.
Another aspect of the value chain is the increasing
interest of market players to become part of several
different elements of the value chain (Google TV,
#RRNG685OCTV68RTQXKFGTU 
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Figure 14: Growing complexity of the value chain; source: Leurdijk, Nooren & Van Eijk (2012)

4.

Integrity

Providers of audiovisual content primarily want
distributors to ensure that their content actually
reaches the end-user without any delays or interruptions, which requires a certain quality and durability level of the networks used, ranging from power supply safeguards to back-up facilities. Besides,
the signal should have special properties as well.
The image and audio quality (mono/stereo, HD/4K),
VJGUK\GWUGFVJGUWDVKVNKPICPFVGNGVGZVUKIPCNCTG
YGNNMPQYP GZCORNGU 6GEJPQNQIKECN RTQITGUU CPF
the increased interactivity in particular, poses new
challenges. In addition to the traditional television
screen, there is the ‘second screen’ (tablet computer, smart phone) that is used to provide additional
information and services interactively, mostly via hy-

brid technology (television signal via the traditional
network, additional services via the Internet). There
are integrated forms too, such as HbbTV (Hybrid
Broadcast Broadband Television), an open standard
in which TV is combined with interactive services.
In this way, the linear digital TV signal received via
satellite, airwave or cable, can be enriched with additional information. The services can be called via
the “red button” on the remote control. Besides this
open standard, there are various proprietary standards that are not compatible with HbbTV.
+PVGITKV[KUHWTVJGTOQTGKPƃWGPEGFD[PGYVGEJPQNQ
IKGU HQT VJG GZRNQKVCVKQP QH CWFKQXKUWCN OGFKC UGTXKEGU6JGUGVGEJPQNQIKGUKPENWFGHQTGZCORNGRGT31
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sonalised advertising based on gathered data about
the users and their media consumption behaviour.
Intelligence in TV sets and other devices facilitate
this type of data collecting. Technology also
provides enhanced possibilities for presentation.
‘Overlay advertising’ is as such not an unknown
GZRNQKVCVKQPOGVJQFDWVKVUTCPIGQHCRRNKECVKQPJCU
grown so that it can now not only cover the original
UETGGPDWVCNUQRTQXKFGGZRNQKVCVKQPOQFGNUQWVUKFG
the control of the provider of the underlying services
(‚piggybacking’). At the same time, these practices
represent clear convergence issues, not only from
a technology-centred perspective but also from a
regulatory perspective. Traditional advertising in a
broadcasting environment is highly regulated, but

5.

overlay advertising only needs to meet more
generic regulatory requirements. This is a clear
GZCORNGQHVJGNCEMQHCNGXGNRNC[KPIƂGNF
In addition to these integrity aspects, which have a
typical telecommunication-focused character, integrity plays another role, which we will describe here
as ‘material integrity’. Material integrity is about the
content itself and its presentation, for instance. This
KUCNUQVJGTGCNOQHUKIPCNVJGHVGZRNQKVKPIEWUVQO
GTU bRKII[DCEMKPIo QP VJG EQOOGTEKCN GZRNQKVC
tion model, and other acts that can be regarded as
unlawful. Many of these aspects are directly related
to the reputation of the provider of the audiovisual
services.

Findability

Findability of audiovisual services is very largely dependent on the devices. In this respect, devices play
an essential role in the distribution value chain. By
providing an overview of the channel-programming,
they are able to replace hardcopy TV guides as well

CUNKXGRTGUGPVGTU1WTFGƂPKVKQPQHFGXKEGUKUTCVJGT
YKFG CPF EQPEGTPU 68 UGVU UGVVQR DQZGU VCDNGVU
smart phones etc. The number of connected TVs
CNQPG KU GZRGEVGF VQ DG RTGUGPV KP VJG OCLQTKV[ QH
households in 2016.103
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DEVELOPMENT AND CHANGES
Only due to convergence and the increased computing power of devices, the technical possibilities of
distribution networks can be used to their full potenVKCN&GXKEGUPQNQPIGTJCXGCURGEKƂEHWPEVKQPDWV
are multi-deployable. The tablet computer is a good
GZCORNG+VKUUWKVCDNGHQTKPFGRGPFGPVWUGHQT+PVGTnet access and watching audiovisual content.
The functionality range of mobile telephones is becoming more and more similar to that of tablets, but
mobile phones also provide access to mobile communication networks (like some tablets do). Smart
TVs are suitable for interactivity and Internet access.
9KƂCPF$NWGVQQVJCTGEQORNGOGPVCT[VGEJPQNQIKGU
VQNKPMFGXKEGUVQUYKVEJHTQOƂZGFVQYKTGNGUUCPF
VQQHƃQCFVTCHƂEHTQOOQDKNGPGVYQTMUVQƂZGFPGVworks.
These devices can all be used to access audiovisual
services, not only because they have the technical
properties required for making content visible, but
also – and maybe especially – because they are
equipped with operating systems, menus, apps and
electronic programme guides, which are decisive for
VJGƂPFCDKNKV[CPFRQUUKDNGHWPEVKQPCNKV[QHVJGUGTvices. These often concern open systems but also
fully or partly closed (proprietary) systems, which
can complicate interoperability. Increasingly, they
are to be seen as a bottleneck between the content
provider and the end-user.
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E. REGULATORY / POLICY ENVIRONMENT
This chapter focuses on the major regulatory instruments concerning the technological developments
described above, starting off with the instruments
QP VJG 'WTQRGCP NGXGN 9JGTG CRRTQRTKCVG GZamples of interesting forms of national implementation are included.

I.

CONTENT REGULATION (AVMS DIRECTIVE)

The Audiovisual Media Services Directive (AVMS) is
important for the subject matter of this study, especially with respect to the preconditions of the directive for the cross-border provision of audiovisual
media services based on traditional conceptual
frameworks. The Directive is about ‘programmes’ and
distinguishes between ‘broadcasting’ (linear audiovisual media services) and ‘on demand’ (non-linear
audiovisual media services). It regulates a range of
issues that concern the public interest (see Section
B, above), including the promotion of the production
and distribution of (independent) European audioXKUWCNYQTMUCEEGUUVQGXGPVUQHUKIPKƂECPVUQEKGVCN
importance, access to high-interest events via short
news reporting, protection of minors, advertising,
sponsoring, product placement, etc.
With respect to cross-border distribution, no distinction is made as to the nature of the service (all
audiovisual services are subjected to the provisions,
but with a distinction between linear and non-linear), and no distinction is made as to the question if
the service is a more or less public service by nature.
Technology only plays a role concerning the issue of
jurisdiction, which partly depends on the technology used, for instance whether signals are sent to or
from a satellite.104 This is remarkable, because the jurisdiction differs as a result, depending on the technology. In practice, this could mean that certain services provided from outside Europe (which do not
have any activities in Europe, such as establishment
or editorial decisions) would not be covered by the
directive (e.g. OTT services accessible via the Internet). In such cases, it is up to the individual Member
State to determine the legal framework.

The limited scope of the Directive means that other
European regulatory instruments are relevant in the
EQPVGZVQHCWFKQXKUWCNOGFKCUGTXKEGU6JKUCNUQCRplies to the telecommunication regulation, which is
discussed in the following paragraphs. It should be
noted that the telecommunication regulation105 includes a mirroring provision: “This Directive as well
CU VJG 5RGEKƂE &KTGEVKXGU CTG YKVJQWV RTGLWFKEG VQ
measures taken at Community or national level, in
compliance with Community law, to pursue general
interest objectives, in particular relating to content
regulation and audiovisual policy.” The demarcation
DGVYGGP VJG VYQ FQOCKPU JCU DGGP FGƂPGF KP
HWTVJGTFGVCKND[VJG%QWTVQH,WUVKEGRCTVN[XKCECUG
law concerning the so-called must-carry obligations
(see paragraph 4.2.2) and partly via case law concerning the demarcation of regulatory powers in a
more general sense. A key judgment is the UPC/Hilversum case from 2013106. The Court concluded that
“Article 2(c) of Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002
on a common regulatory framework for electronic
communications networks and services (Framework
Directive) must be interpreted as meaning that a
service consisting in the supply of a basic package
of radio and television programmes via cable, the
charge for which includes transmission costs as well
as payments to broadcasters and royalties paid to
copyright collecting societies in connection with
the transmission of programme content, falls within
VJG FGƂPKVKQP QH CP nGNGEVTQPKE EQOOWPKECVKQPU
service’ and, consequently, […] the new regulatory
framework applicable to electronic communications
services, in so far as that service entails primarily
the transmission of television content on the cable
distribution network to the receiving terminal of the
ƂPCNEQPUWOGTq

%1/  ƂPCNR
105. Article 3, paragraph 3 of the Framework Directive.
106. case number: C-518/11.
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In comparison to the AVMS Directive the E-Commerce Directive has a different scope. Its primary
focus is to ensure the free movement of information society services between the Member States. InHQTOCVKQP UQEKGV[ UGTXKEGU ECP DG FGƂPGF CU pCP[
service normally provided for remuneration, at a
distance, by electronic means and at the individual
request of a recipient of services”. It thus deals inter
alia with the harmonisation of rules on jurisdiction,
commercial communications, electronic contracts,
liability of intermediaries, codes of conduct and dispute settlements. It does however in contrast to the

II.

AVMS Directive not apply to the regulation of media
content. Nevertheless, the AVMS Directive has no
GHHGEV QP VJG GZGORVKQPU HTQO NKCDKNKV[ GUVCDNKUJGF
in the E-Commerce Directive. Further information
about the relation between the two directives can
also be found in the recitals to the AVMS Directive.
In short, the technical aspects associated with the
FKUVTKDWVKQP CPF ƂPFCDKNKV[ QH CWFKQXKUWCN UGTXKEGU
are subject to the telecommunication regulation. Interactive aspects are partly covered by the E-Commerce Directive.

MUST CARRY

One of the most central provisions of the telecommunication regulation concerns Article 31 of the
Universal Service Directive (USD).107 The article provides that the Member States “may impose reasonable ‘must-carry’ obligations, for the transmission
QHURGEKƂGFTCFKQCPFVGNGXKUKQPDTQCFECUVEJCPPGNU
and complementary services, particularly accessibility services to enable appropriate access for disabled
end-users, on undertakings under their jurisdiction
providing electronic communications networks used
for the distribution of radio or television broadcast
EJCPPGNUVQVJGRWDNKEYJGTGCUKIPKƂECPVPWODGTQH
end-users of such networks use them as their principal means to receive radio and television broadcast
channels. Such obligations shall only be imposed
where they are necessary to meet general interest
QDLGEVKXGU CU ENGCTN[ FGƂPGF D[ GCEJ /GODGT
State and shall be proportionate and transparent.”
Member States are under the obligation to review
the imposed obligations regularly. According to the
second paragraph of Article 31 USD, Member
States can determine appropriate remuneration,
while ensuring that there is no discrimination in
the treatment of undertakings providing electronic
communications networks.
Article 31 USD therefore provides for the possibility
of assigning a preferential position with respect to
traditional radio and television channels. Must-carry
obligations, however, should meet strict criteria that
have been derived from general European law (fair,

reasonable and non-discriminatory – the so-called
n(4#0&oEQPFKVKQPU VQCEQPUKFGTCDNGGZVGPV9KVJ
due observance of these principles, general EuroRGCPNCYCNNQYUGZEGRVKQPUsEQPEGTPKPIVJGIGPGTCN
KPVGTGUVHQTGZCORNG#VVJGUCOGVKOGKVUJQWNFDG
noted that the provision is no longer in keeping with
current reality. Despite the Court’s wider interpretation, ‘must-carry’ is restricted to linear programmes.
Interactivity and non-linear distribution are beyond
the scope of this article, unless they can be considered ‘complementary services’. In order to create
a more robust approach, it will be necessary to reFGƂPGnOWUVECTT[oKPUWEJCYC[VJCVKVEQXGTUDQVJ
linear and non-linear services. The question has to
be addressed, what “carry” means in a non-linear
environment.
A second problematic aspect concerns the phrase
pYJGTG C UKIPKƂECPV PWODGT QH GPFWUGTU QH UWEJ
networks use them as their principal means to receive radio and television broadcast channels”. The
underlying purpose of the provision – the possibility
of ensuring the distribution of relevant content –
may be jeopardised if this phrase is interpreted too
strictly. Convergence, differentiated public choices,
and a bundled offer (‘triple play’) require a more
nuanced approach. Users may not have much choice
or are faced with high transaction costs to move to
CFKUVTKDWVKQPRNCVHQTOVJCVHWNƂNUVJGTGSWKTGOGPVQH
pCUKIPKƂECPVPWODGTQHGPFWUGTUq

107. Van Eijk/van der Sloot 2012.
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With respect to possible alternatives, the system
in the United States comes to mind, in which local
stations can choose between a ‘must-carry’ and a
‘may-carry’ status via an ‘opt-in’ system (see F. III. 3.
for a more detailed description). If the former variant is opted for, compulsory transmission via cable
can be claimed. Under the latter variant, a fee (or

III.

other rights and obligations between parties) is negotiated with the distributor. In the case of successful negotiations there is ‘retransmission consent’. If
parties fail to reach an agreement, content cannot
be distributed.

FINDABILITY

The Articles 5 and 6 of the Access Directive (AD)
RTQXKFG C HTCOGYQTM VJCV KU VQ RTQOQVG ƂPFCDKNKV[
of audiovisual services. Pursuant to Article 5 AD,
TGIWNCVQTU OWUV JCXG RQYGTU VQ VJG GZVGPV VJCV KU
necessary to ensure accessibility for end-users of
digital radio and television broadcasting services as
URGEKƂGF D[ VJG /GODGT 5VCVG VQ KORQUG QDNKICtions on operators to provide access to the other
facilities on fair, reasonable and non-discriminatory
terms. Two services are mentioned in particular in
the appendices to the Directive: Application Protocol Interfaces (APIs) and Electronic Programme Guides (EPGs). In Article 6 AD, the Member States are
instructed to ensure that “in relation to conditional
access to digital television and radio services broadcast to viewers and listeners in the Community,
irrespective of the means of transmission, the conFKVKQPUNCKFFQYPKP#PPGZ+2CTV+CRRN[q*GTGVJG
second of these conditions is of particular interest.
It imposes the obligation on all operators of conditional access services – irrespective of the means of
transmission – who provide access services to digital
television and radio services and on whose access
services broadcasters depend to reach any group of
potential viewers or listeners, to offer to all broadcasters, on a fair, reasonable and non-discriminatory
basis compatible with Community competition law,
technical services enabling the broadcasters’ digitally transmitted services to be received by viewers or
listeners authorised by means of decoders administered by the service operators, and to comply with
Community competition law. Finally, the fourth paraITCRJ QH #TVKENG  #& EQPƂTOU CPQVJGT KPVGTGUVKPI
power of the Member States. Independent of what
is stipulated in the other paragraphs, Member
States can impose obligations in relation to the
presentational aspect of electronic programme
guides and similar listing and navigation facilities.

As such, articles 5 and 6 AD are very interesting.
However, the practical application of these articles
by Member States has remained slight. Nevertheless, the provisions have been used in the United
Kingdom and Germany to establish a so-called ‘due
prominence’ rule: channels with a public service
character should have a prominent place in electronic
programme guides or there should be no discrimination between public and private programmes in
the presentation via an electronic programme guide.
The provisions of the Access Directive have met
with little response in the Member States (so far),
perhaps because they are included in telecommunication regulation and could have come into their
own much better in a more content-orientated regulatory environment. Another possible reason is that
the focus was primarily on the application within
VJGTCPIGQHVJGUGVVQRDQZGU FGEQFGTUCTGOGPVKQPGFGZRNKEKVN[ ;GVVJGCTVKENGURTQXKFGCDCUKUHQT
a more generic regimen that is in line with a more
converged view on audiovisual media services. After
all, the rules support a technology-neutral approach
(for instance by referring to APIs and electronic
programme guides in a general sense), whereas
/GODGT5VCVGUJCXGCRQUUKDKNKV[QHƂNNKPIKPFGVCKNU
Another interesting aspect is the fact that proOQVKPI ƂPFCDKNKV[ FQGU PQV FGRGPF QP YJGVJGT
the respective platform has market power. This is
indicative of a clearly general interest.
The AVMS Directive, too, contains a number of proXKUKQPUVJCVCTGTGNGXCPVVQVJGSWGUVKQPQHƂPFCDKNKV[
Article 13, which has the goal of promoting European works by on-demand audiovisual media service
providers, includes among its suggested promotional strategies, giving prominence to European
works in programme catalogues. The Directive’s
36
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2TGCODNG GZRNCKPU VJG KORQTVCPEG QH OGFKC NKVGTCE[
and the importance of making audiovisual media
services accessible to persons with a visual or hearing disability and to the elderly. Both of these focuses

IV.

are attempts to help particular groups of individuals to
ƂPF CWFKQXKUWCN EQPVGPV *QYGXGT PGKVJGT HQEWU JCU
yet found its way into strongly-worded provisions
in the substantive part of the Directive.

NET NEUTRALITY

Net Neutrality is a concept that was originally developed in the United States, where it was put on
the agenda via Tim Wu’s famous paper Network
Neutrality, Broadband Discrimination from 2003.108
The essence can be summarised in this quote: “An
Internet that does not favour one application (say,
the World Wide Web) over others (say, e-mail).” The
75TGIWNCVQT[CWVJQTKV[(%%YCUVJGƂTUVVQFGXGNQR
policy rules for net neutrality, which eventually could
not be upheld in Court because the FCC was found
to lack the proper authorisation. The FCC has presented an alternative approach in February 2015.
The guiding principles are a) no blocking, b) no
throttling and c) no paid prioritization.109
In Europe, the original developments in the United
States served as a reason to include provisions in
both the Framework Directive and the Universal
Service Directive when the telecommunication
HTCOGYQTMYCUTGXKUGFKP#HVGTCƂGTEGFGDCVG
and much lobbying, with NGOs and industry parties
being diametrically opposed to each other, the
Framework Directive eventually included the provision
of Article 8.4 that Member States are to promote “the
ability of end-users to access and distribute information
or run applications and services of their choice.” This is
laid down in further detail in the Universal Service
Directive, in which transparency is prescribed and
regulators are given the possibility of intervening.
Transparency means that users need to get information on any procedures put in place by the unFGTVCMKPIVQOGCUWTGCPFUJCRGVTCHƂEUQCUVQCXQKF
ƂNNKPIQTQXGTƂNNKPICPGVYQTMNKPMCPFKPHQTOCVKQP
on how those procedures could impact on service
quality.110 Regulators are authorised to set minimum
quality of service requirements on an undertaking or
undertakings providing public communications net-

works in order to prevent the degradation of service
CPF VQ RTGXGPV VTCHƂE QXGT PGVYQTMU HTQO IGVVKPI
delayed or blocked.
Few Member States have followed up on the European framework for net neutrality. The Netherlands
KUCPGZEGRVKQPCPFYCUSWKEMVQRWVCURGEKƂETGIWlation in place, under which discrimination and the
imposition of fees on service providers for Internet
access were prohibited. This last prohibition in particular has led to the fact that Internet services are
PQVFGNC[GFQTDNQEMGFQPƂZGFCPFOQDKNGPGVYQTMU
On a European level, the problem has been investigated further by both the European Commission,
which conducted a consultation, and the Body of
European Regulators for Electronic Communications,
$'4'%9JGTGCUVJGPGGFHQTCHWTVJGTGZVGPUKQPQH
the net neutrality regulation was initially considered
unnecessary, a more detailed regulation has been
proposed.111 +V EQPƂTOU VJG RTKPEKRNG QH PGV PGW
trality, but also offers the possibility of so-called
specialised services.
Net neutrality is an emotionally charged subject and
receives much attention. From the perspective of
the developments of the last few years, there is wide
agreement with respect to the normative aim of net
neutrality: ensuring an ‘open Internet’. The realisation of this aim raises many practical questions,
CRRCTGPVN[ EQPUKUVGPV YKVJ VJG GZRGTKGPEGU QH
regulators and governments that have followed up
on the net neutrality framework.
6JGEQORNGZKV[QHVJGRTQDNGOKUDKIIGTCPFOQTG
KPVTKECVGYJKEJTGSWKTGUUWHƂEKGPVTQQOVQVCMGEQPETGVG UKVWCVKQPU KPVQ CEEQWPV CPF ƂPF RTCEVKECN UQ-

108. Leurdijk, Nooren & Van Eijk, 2012.
109. FCC 2015.
110. Articles 19 and 20 UD.
1P1EVQDGTVJGEQWPEKNCRRTQXGFCPGYNCYYJKEJYKNNCNUQKPENWFGVJGƂTUV'7YKFGRTQXKUKQPUVQUCHGIWCTFQRGP+PVGTPGV
access, Council of the EU Press Release 688/15
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lutions. With respect to audiovisual services, there
are at least two major issues concerning net neuVTCNKV[(KTUVKVKUCDQWVVJGGZVGPVVQYJKEJPGY KG
lower) barriers are created via net neutrality for services that are active in the same market as opposed
to barriers that apply to more traditional market parties (OTT providers versus ‘broadcasters’). It is vital
that a proper balance is found, envisaging a wide
and multiform (European) offer. Second, net neutrality again brings up the issue of interconnection and
interoperability. It is generally assumed that both
aspects are not part of the net neutrality regulation
as such. At the same time, this is a further indication for the relevance of a converged environment.
Once again, the discussions about access of CDNs
QTQVJGTHQTOUQHSWCNKƂGFCEEGUUVQPGVYQTMUKPFKcate that interconnection and interoperability are to

V.

be seen as bottlenecks. It is only a matter of time
that disputes between content providers and distribution networks will reach Europe too. Therefore,
it is important that interconnection issues can be
brought up for discussion similar to the way such
issues could be raised in the past, when interconnection and interoperability primarily played a role in
traditional telecom services, such as voice telephony.
We note that in literature on net neutrality a link
has been argued between Net Neutrality and mustcarry.112 There are interesting parallels between the
two issues. So far, however, little attention has been
given to this in the scope of policymaking, although
both topics are part of the same telecommunications framework. A 360o-Approach would justify
more consistency.

OTHER FIELDS OF REGULATORY RELEVANCE

The relevance of integrity was discussed in the previous section, and a distinction was made between
integrity issues with a telecommunication character
and what has been described as ‘material integrity’.
The signal integrity described is primarily focused on
the uninterrupted and unchanged distribution of the
signal. In addition, it is about added services linked
to the basic service (i.e. interactivity, subtitles, teleVGZV UKIPCN SWCNKV[  0CVKQPCN TGIWNCVKQP KU VJG ƂTUV
orientation for both. Media legislation often provides for this additional regulation. Belgium has included a special integrity provision in the legislation113
and the Netherlands introduced a provision that
“makes it possible to prescribe a form of net neutrality on cable television networks”. With further
ministerial regulation it will be possible to designate
services, the signal of which has to be passed on as
an integral part of the programme channels. Rules
can also be set for the transmission of these types
of services. The provision is intended to prevent
DNQEMKPIQHEGTVCKPHCEKNKVKGUUWEJCUVGNGVGZVCPFUWDtitling, for the signals are normally sent along with
the broadcast signal. It is presumed that the governOGPV YKNN ƂTUV PGIQVKCVG YKVJ VJG RCTVKGU KPXQNXGF
to come to a voluntary solution. Any measures to be

imposed should be in line with European law. In the
GZRNCPCVQT[OGOQTCPFWOVQVJGRTQXKUKQPVJGPGV
PGWVTCNKV[TGIWNCVKQPKUTGHGTTGFVQGZRNKEKVN[
In many Member States, the third form of integrity (‘material integrity’) is protected by various laws.
Copyright protects rightful claimants against infringements such as unauthorized distribution. Moral
rights provide protection against damage to the
creator’s integrity (omitting parts from a work). Infringements on the relationship between the
provider and the end-user can be within the domain
of a privileged privacy relationship. Regulation of the
economic aspects of the relationship between service providers and end-users can be found in consumer legislation, rules on unfair business practices,
etc. Many of these provisions can be traced back
to European Directives (e-commerce, unfair business practices, consumer protection). They need to
protect consumers against confusion and providers
against ‘piggybacking’, hitching a ride on their performance by a third party. Of course, tort law can be
invoked too, which is not uncommon to protect the
reputation of individuals and organisations.

112. Van Eijk 2013.
113. The new rules oblige service providers/distributors to broadcast linear signals with interruption and change. Non linear media
services such as ”catch-up TV” require the prior consent of the broadcaster. Distributors and broadcasters need to negotiate in good
faith. The underlying decree provides for an arbitration procedure in case the negotiations fail.
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#UCHQTGOGPVKQPGF EH$8+++ VJGTGCTGQVJGTƂGNFU
of regulation surrounding media regulation that are
not directly parts of media regulation, but belong
to a broader regulatory environment. Namely, these
are copyright law, competition law, antitrust law,
consumer protection, and e-commerce regulation.

VI.

So, for the protection of publicly relevant content,
many countries have a wide variety of regulations in
place. These instruments can be used when proDNGOUQEEWTsCPFVJG[UGGOVQDGUWHƂEKGPVCUUWEJ
provided that proper attention is paid to effective
enforcement.

CONCLUSION

Clearly, technological and market developments
JCXG CP KORCEV QP VJG FKUVTKDWVKQP CPF ƂPFCDKNKV[
of audiovisual content. However, the regulatory environment only recognises these developments to a
EGTVCKPGZVGPV4GIWNCVKQPJCUPQV[GVTGCEJGFVJG
level of a converged approach but is strongly following traditional silos of media and telecommunications regulation. The level of detail also differs,
YJKNGEGTVCKPV[RGUQHTGIWNCVKQP KGQPƂPFCDKNKV[ 
need to be ‘renew’ and new angles (i.e. on integrity)
have not yet reached the level of European regulatory relevance.
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F. RECENT CHALLENGES AND TRENDS
IN REGULATION
I.

DEFINING THE SCOPE OF REGULATION

The AVMS directive brought Europe the concept of
linear media, a concept which is now under discusUKQPGURGEKCNN[UKPEGVQUQOGGZVGPVNKPGCTCPFPQP
NKPGCT QHHGTU JCXG DGEQOG GZEJCPIGCDNG HTQO VJG
viewer’s perspective and, in consequence, for advertisers as well. For public communication, linking regulation to linearity has introduced a technological
CURGEVVQVJGFGƂPKVKQPQHVJGUEQRG*QYGXGTYJCV
VJGETKVGTKCOWUVENCTKH[CTGVJGURGEKƂEUQHCOGFKWO
for public communication – of which the recipient is
aware and for which it is the providers’ responsibility
VQFGƂPGVJGUVTWEVWTGQHVJGRTQITCOOKPI.KPGCTKV[JCUVQDGUGGPKPVJGEQPVGZVQHVJGCVVGORVVQHQcus the scope of the AVMS to “media”.114 Therefore,
it is closely linked to the regulatory aims elaborated
above.
Determining what is to be within the scope of media regulation will also determine its effectiveness
regarding the aforementioned aims. If the scope is
VQQ PCTTQY VJKU YKNN RQUG VJG TKUM QH GZENWFKPI CUpects that are crucial to achieve the regulatory aim
in question. If the scope is too broad, the regulatory
HTCOGYQTMOKIJVDGEQOGQXGTDWTFGPGFVQVJGGZVGPVQHNQUKPIKVUCDKNKV[VQHWNƂNKVUCKOU%QPUKFGTKPI
that linearity does not seem to be a suitable criteriQP VQ FGƂPG VJG UWDLGEV QH TGIWNCVKQP KP C EQPXGTgent media environment, the question arises how
the scope of regulation has to be adjusted in order
to achieve the regulatory aims again.

EWNOKPCVGUCVVJG'7NGXGNCU/GODGT5VCVGUFGƂPG
their services in line with the European regulation
to make sure that they transpose the respective directives properly. Therefore, it is mandatory to have
an intelligent scope management on the European
level.
As mentioned above, Member States as well as the
European institutions have to face the fact that it
becomes less and less plausible to rely on linearity
CU VJG EQTG ETKVGTKQP VQ FGƂPG UGTXKEGU VJCV HWNƂN C
special public service. That does not mean to say
that the time of reception does not matter anymore.
Media had and still has the function of setting the
rhythm of societal information.115 The function is, however, not linked to (technical) linearity: the update
of an online news portal can cater to the need of
information update as well or even better than the
hourly broadcasting news show.
In face of those changes lawmakers and regulators
all over the world are searching for new criteria to
FGƂPGpOGFKCqCPFNKPMVJGUEQRGQHTGIWNCVKQPVQ
those criteria.

Therefore, dealing with the regulatory consequenEGUQHEQPXGTIGPEGFQGUVQCNCTIGGZVGPVOGCPVQ
address the scope of regulatory frameworks. This is
QDXKQWUN[VJGECUGTGICTFKPIVJGFGƂPKVKQPQHYJCV
constitutes “audiovisual media” in a digital environOGPV+VKUCNUQVTWGHQTVJGFGƂPKVKQPQHOGFKCVJCV
are entitled to “privileges” like must-carry in 31
75& 1P VJG QVJGT JCPF TGIWNCVKQP JCU VQ FGƂPG
which types of service can be regulated in order to
grant privileges to media that deliver public service,
telecommunication services, TV set manufacturers
or providers of navigation devices. This problem

114. cf. Scheuer 2006, p. 71.
,CTTGP
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IN REGULATION
II.

INCENTIVE-BASED REGULATIONG

Incentive-based regulation can be seen as an economic concept of regulation.116 At least it requires the
lawmaker and the regulator to assess the economic
effects of regulatory instruments and adjusts the
instruments accordingly. For the regulated industry,
TGIWNCVKQPJCUGHHGEVUYJKEJCTGVQDGTGƃGEVGFKPC
EQUVDGPGƂVCPCN[UKU$CUGFQPVJKUCPCN[UKUEQTRQrate actors are able to change their behaviour.
This is true for broadcasting regulation as well. To
ponder about a more incentive-based approach in
media regulation does, however, not mean that it
will be completely up to the companies to decide
YJGVJGT VJG[ CTG TGIWNCVGF QT PQV +P VJG ƂGNF QH
OKPQTRTQVGEVKQPVQVCMGCPGZCORNGUVTKEVTWNGUCTG
required for any audiovisual offer that might harm
children. Therefore the suggestions made in this report do by no means lead to an erosion of minimum
standards.
6JKURGTURGEVKXGKUTCTGN[VCMGPYKVJVJGGZEGRVKQP
of Great Britain and – recently – Germany. For the
UK’s regulator Ofcom, it is daily business to calculate
the costs that are associated with public service
obligations taken over by private broadcasters and
to access the value of the privileges Ofcom can offer
KPTGVWTPsHQTGZCORNGD[ITCPVGFCEEGUUVQVTCPUmission technology or guaranteed due prominence
on electronic program guides.117
Within this framework, the UK enjoys public service
broadcasting in addition to the program delivered
by the BBC. There is Channel 4, a commercial public
service broadcaster, as well as S4C, a Welsh-language
broadcaster. Although those stations are largely
EQOOGTEKCNN[ UGNHHWPFGF CPF UGNHƂPCPEKPI VJG[
are ultimately state-owned. Also the two commerEKCNCPCNQIWGDTQCFECUVGTU+68CPF%JCPPGNHWNƂN
UKIPKƂECPV RWDNKE UGTXKEG QDNKICVKQPU VJCV CTG RCTV
of their broadcasting license. In addition there is

a great number of small community broadcasters.
As of today there is a total of 228 stations with FM
broadcast licenses by Ofcom. These usually run on
CPQPRTQƂVDCUKUCPFEQXGTCTGNCVKXGN[UOCNNIGQgraphical area.118
In Germany, a discussion has started about introducing an incentive-based approach119 or an optin-approach120 in the broadcasting sector and,
therefore, following a regulatory path similar to
public-service-programming in the UK. In Germany,
however, the idea is to merely amend the regulatory
system accordingly – not to change the regulatory
path completely. Furthermore, the approach has
so far not been implemented. The idea has recently
been suggested to the Broadcasting Commission
of the German states, which are responsible for
the German broadcasting regulations, by a report
in 2014.121
# DCUKE EQUVDGPGƂVCPCN[UKU UJQYU VJG EQUVU RTQduces by regulation in two respects:
•

Program obligations (news broadcast, cultural
programming, regional programming and the
like) can result in additional costs, compared to
a program that was merely guided by economic
considerations.

•

4GIWNCVKQPECPTGUVTKEVVJGTGƂPCPEKPIQHDTQCFcasting especially by but not restricted to advertising regulation (watershed regulation for minor
protection can have similar effects).

•

There can even be a combination of the costs
described under [1] and [2], e.g. a public demand for news broadcasting and at the same
time – based on article 20 para 2 AVMS – a ban
on advertising in news programming.

116. OECD Report 2006.
EHHQTGZCORNG1HEQO25$#PPWCN4GRQTV
118. Ofcom, PSB Annual Report 2014.
119. Held/Schulz 2012.
/ÒNNGTU4GWNGEMG
121. Schulz/Kluth 2014.
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On the other hand, traditional broadcasting regulaVKQPEQOGUYKVJDGPGƂVUHQTVJGDTQCFECUVKPIKPFWUtry, especially:
•

Privileged access to transmission technology

•

Must-carry-regulation

•

Findability regulation for electronic program
guides

As mentioned before, it is nothing new that regulation
can have these effects. A really new approach, at
least for many countries and on the EU-level, would
DGVQGZRNKEKVN[KPENWFGVJQUGGHHGEVUKPVQVJGTGIWlatory approach and design the regulatory system in
such a way that it offers several packages of obligations and privileges, ideally resulting in a framework
in which industry actors voluntarily opt for a suitable
package and therefore promote the regulatory goals.
The design of such a system can be challenging
UKPEG VJG CUUGUUOGPV QH VJG EQUVU CPF VJG DGPGƂVU
might create problems for the regulator. Furthermore,
there are some regulatory goals that have to be
followed in any event – e.g. for constitutional reasons – and cannot be made subject to voluntarily
acts by the industry. Combatting media concentraVKQPECPUGTXGCUCPGZCORNG6JCVKUJQYGXGTPQV
true for other regulatory goals like the production of
high quality news programming or minority content.
There are some advantages associated with incentive-based regulation, such as:
•

Regulators do not have to put so much cost
and effort into implementation of regulations
since industry acts voluntarily.

•

Regulators do not have to force their will on
content providers, making the regulatory proEGUUNGUUEQPƃKEVNCFGP

•

6JGKPFWUVT[JCUVQFGƂPGVJGUGTXKEGHQTYJKEJ
the incentive is applied for shifting the problem
QH FGƂPKPI VJG UGTXKEG KP CP QPFGOCPFYQTNF
to the industry.

•

.GCXKPI VJG FGƂPKVKQP QH TGSWKTGOGPVU VQ
the Member States creates an EU-wide coherent system that leaves room for a Member States’ peculiarities in the same time.

There are, however, some challenges to be considered while adopting an incentive-based regulatory,
e.g.:
•

There has to be some kind of evaluation to
see whether the promised surfaces are in fact
delivered, this can be done by structural
self-evaluation to avoid bureaucracy-building.

•

The system of privileges and impediments
needs to be balanced in a way that categories
with high requirements are still attractive to providers.

•

Finding the right scale is crucial: granting privileges only to the content in the respective category might fail to recognise the interdependence of content, whereas granting privileges to
all content from one provider because parts of
his offers are in a certain category goes too far
(cf. also below F. II. 2.).

Self-categorisation based on transparent guidelines
must not lead to a situation in which certain regulatory aims cannot be pursued. For instance, countering power on public opinion making must not be
compromised by providers who decide not to categorise their content in accordance with the respective regulations of their own accord.
'URGEKCNN[YJGPKVEQOGUVQVJGFGƂPKVKQPQHKPEGPtives, European regulation plays a major role since
– under the current framework – advertising regulation is largely determined by the regulation in the
Audiovisual Media Services Directive while access
to infrastructure is regulated by the telecommunications directives, namely the framework directive and
the access directive.
Even under the current regime, Art. 19 para 2
AVMS-Directive could be understood in a way that
it is in the Member States’ discretion to allow for
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economically valuable single spots in return for the
promise of public value programming.122 It seems to
be an option to design a new framework for advertising regulation with these effects in mind, i.e. to
create incentives for the production of public value
EQPVGPVD[HCEKNKVCVKPITGƂPCPEKPI
In order not to have too much advertising in and
around public value programming itself, the adverVKUKPI TGIWNCVKQP EQWNF DG TGNCZGF HQT CPQVJGT RCTV
of the programme. Thus, for instance, a new show
would not create its return on investment in its own
time slot (“Sendeplatz”) but by functioning as a precondition for less restrictive advertising provisions
concerning another programme.
Possible incentives to offer broadcasters and content providers contain privileges known from traditional broadcasting regulation, but can also include
new ones:
•

Must-carry: Granting content privileged access
to infrastructure (also cf. below, I. III.).

•

Distribution privileges: Much has evolved around
the possibilities of network management in
IP-networks and especially the permission of managed or specialised services. At this point, the
debate is still in progress and its outcome unclear.
However, if in the end privileges in data transport may be given, e.g. distribution in different
service qualities, these might also be granted to
certain content so that this content would beneƂVHTQOCIWCTCPVGGFSWCNKV[CVCP[IKXGPVKOG

•

/WUVDGHQWPF+PETGCUGFƂPFCDKNKV[GIQPGNGEVTQPKERTQITCOIWKFGU '2)CNUQEHDGNQY++++ 

•

Content integrity: Safeguarding content from
CP[GZVGTPCNKPVGTHGTGPEGGIQXGTNC[U CNUQEH
below, I. III.).

•

(KPCPEKCNGZQPGTCVKQP2QUUKDNGEQORGPUCVKQPHQT
certain high-cost content, e.g. regional content.

•

Accommodating advertisement rules: Certain
desirable offers, such as public value services,
might be subject to restrictions on advertisement. Providers offering such services can
be granted privileges at other places in the
RTQITCOOG VQ ETQUUƂPCPEG VJGUG UGTXKEGU

Furthermore there is the phenomenon of “felt inEGPVKXGUq #U C TWNG KPEGPVKXGU ECP DG UGGP CU ƂPCPEKCNDGPGƂVUCPFVJGEQORCP[ECPLWUVECNEWNCVG
YJGVJGTVJGDGPGƂVUQWVYGKIJVJGEQUVUHQTCURGEKƂE
public value element. This is common practice in
the negotiations between Ofcom and public value
programme providers.123 There is, however, evidence
that it is not only monetary incentives that play a
role.124 6CMGHQTGZCORNGCTGIWNCVKQPFWGVQYJKEJ
a programme has to be given due prominence on
EPGs. Even if the programme would most likely
be granted prominence simply due to its popularity, such a regulation might help when negotiating
with EPG providers over bundles of programmes. It
could work as a safety net in case the programme
gets less popular – and producing a program that
belongs to a special basket could also go along with
an image improvement. Surely, it can be of interest
to belong to a certain category of service – as can
be seen from the rather odd requests of early web
radio providers to get a licence in Germany, even
though the regulator did not see the need at that
time and considering that there were only disincentives associated with licensing.
9JGP EQPUKFGTKPI QVJGT ƂGNFU QH TGIWNCVKQP GXGP
more incentives become visible. Media privileges
UWEJCUCEEGUUVQQHƂEKCNKPHQTOCVKQPEQWNFDGNKPMGF
VQOGFKCUGTXKEGUDGNQPIKPIVQCURGEKƂEDCUMGVQH
UGTXKEGUCPFCVNGCUVVQUQOGGZVGPVDGUWDLGEVVQ
opt in. However, it must be considered that there
are other public interests and fundamental rights at
stake.

5EJWN\*GNFR%CUVGPF[M&QOOGTKPI5EJGWGT'WTQRGCP/GFKC.CY#TVKENG69(&4PHH
123. cf. Ofcom 2013.
124. Schulz/Held 2011, pp. 39, 106-108.
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III.

CASES OF A NEW REGULATORY APPROACH OUTSIDE THE EU

Lawmakers and regulators outside the EU struggle
with similar problems, offering a side-glance for us
to see whether there are any learning opportunities.
Here, we chose jurisdictions that brought forth interesting responses to regulatory challenges in the
past.

1.

Canada

Considerations on content regulation are likely to
RTQƂV HTQO C INCPEG VQ %CPCFC 1PG QH VJG OCKP
goals of Canadian broadcasting regulation is the
promotion of Canadian content. The fear of being
culturally undercut by US productions is deeply
rooted in the DNA of Canadian media policy.125

•

Quota regulation for broadcasters: There a
various regulatory schemes under which broadcasters have to dedicate a certain amount of
airtime for Canadian content, the nature of which
KU FGƂPGF D[ VJG TGIWNCVQT D[ OGCPU QH VJG
Broadcasting Act.

The Broadcasting Act (Section 3.1 (d)(ii)) recognizes
this and declares that the Canadian broadcasting
system should encourage the development of CaPCFKCPGZRTGUUKQPD[

•

Incentives for broadcasters in the area of delivery: Broadcasting Distribution Undertaking
should give priority to the carriage of Canadian
programming services (3.1 (t) (i) Broadcasting
Act).

•

Providing a wide range of programming that
TGƃGEVU %CPCFKCP CVVKVWFGU QRKPKQPU KFGCU
values and artistic creativity.

•

Displaying Canadian talent in entertainment
RTQITCOOKPICPF

•

Offering information and analysis concerning
Canada and other countries from a Canadian
point of view.

At this point we cannot deliver a detailed or even
comprehensive description of Canadian media regulation, but we would like to highlight the problems a
regulator structure faces when there are strong content regulations concerning convergence.
Canadian Content regulation rests on three pillars:
•

Funding for productions: The Canada Media
Fund (CMF) receives contributions from Canada’s cable and satellite distributors and the
Government of Canada.

For all above-mentioned pillars the scope of reguNCVKQPKURCTCOQWPV6QYJCVGZVGPVFQGUKVCRRN[VQ
broadcasting solely solely transmitted via the Internet? What is regarded as a Broadcasting Distribution
7PFGTVCMKPI!6QYJCVGZVGPFCTGXKFGQQPFGOCPF
RNCVHQTOU NKMG 0GVƃKZ UWDLGEV VQ %CPCFKCP EQPVGPV
regulation? The debate revolving around those issues
in Canada has been fuelled by a study issued by the
regulator Canadian Radio-television and Telecommunications Commission (CRTC) in summer 2014.
It shows an increasing importance of online video
EQPUWORVKQP RCTVN[ CV VJG GZRGPUG QH VTCFKVKQPCN
broadcasting: almost 30% of the English-speaking
JQWUGJQNFUKP%CPCFCJCXGUWDUETKDGFVQ0GVƃKZ
'XGPVJQWIJVJG$TQCFECUVKPI#EVFGƂPGUVJGOCVGrial scope in an abstract, technologically neutral way
CPFFQGUPQVGZRNKEKVN[TGHGTVQNKPGCTKV[CUCETKVGTKQP
for a service being regarded as broadcasting, the
whole regulatory system is very much focussed on
traditional broadcasting networks. One reason for
this is a decision by the Supreme Court of Canada

125. Raboy 1994.
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in 2012.1266JG%QWTVEQPƂTOGFVJCV+PVGTPGVUGTXKEG
providers (ISPs) do not act as “broadcasting undertakings” in providing end-users with access to broadcasting content through the Internet. This ruling
YCUUKIPKƂECPVCUKVCFFTGUUGUVJGUEQRGQHVJGTGIWlatory jurisdiction of the CRTC under the Canadian
Broadcasting Act. The Supreme Court has evaluated
the different roles of actors in the value chain and
found that ISPs merely provide the means of communication. Broadcasts delivered by mobile devices
CTGCNTGCF[GZGORVGFHTQOTGIWNCVKQPD[NCY
#NUQ KP  VJG 5WRTGOG %QWTV PWNNKƂGF C %46%
policy on the ground that the CRTC acted outside
the scope of its mandate since the proposed policy,
which was intended to give broadcasters more leeway in negotiating with delivery undertakings,
touched aspects of copyright law.127

While the future of the regulation is still under consideration, observers have already declared the end
of Canadian Content regulation.128 It is surely too
early to evaluate the Canadian path to cope with
EQPXGTIGPEG JQYGXGT VJGTG CTG CNTGCF[ UQOG
takeaways:
•

The success of on-demand-services from abroad
can pull the rug from under traditional broadcasting content regulation.

•

6JGTGKUUKIPKƂECPVTKUMKPDWKNFKPICTGIWNCVQT[
system focussed on traditional transmission of
broadcasting.

•

A comprehensive view including copyright
issues seems to be necessary to come up with
coherent regulation.

As for the application of Canadian Content rules
to video on demand services the discussion is still
ongoing. In September 2014, the CRTC started a
process including hearings on the development of
the broadcasting regulation. One of the core suggestions is the inclusion of video-on-demand platforms into the regulatory regime. Under discussion
are mandatory contributions of platform providers
UWEJCU0GVƃKZCPF)QQINGVQVJG%CPCFKCP/GFKC
Fund. Due to subscription services, this might lead
to higher fees to be paid by the Canadians, making
this approach rather controversial.
(WTVJGTOQTGVJGGZVGPUKQPQHVJGNKEGPUKPIUEJGOG
to online services is under discussion. To reduce the
US-made content, CRTC is even considering to ban
Canadian advertising in US-programming delivered
in Canada.

126. Reference re Broadcasting Act, 2012 SCC 4, [2012] 1 S.C.R. 142.
127. Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 2010-168, 2012 SCC 68, [2012] 3
S.C.R. 489.
128. Oberman 2013.
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2.

Australia

Australia is recognized for innovative and elaborated regulatory concepts especially in the comOWPKECVKQPU UGEVQT +V ECP VQ VCMG CP GZCORNG DG
seen as the “homeland” for co-regulation, a form
of governance that has been developed to serve
KP VJG ƂGNF QH DTQCFECUVKPI CU YGNN CU KP VJG VGNGcommunication industry in Australia.129 Therefore, a side-glance might reveal interesting insights concerning ways to deal with convergence.
The Australian Communications and Media Authority (ACMA) – a single regulator dealing with broadcasting as well as telecommunications – is to be seen
as the main driving force concerning the transition.
Furthermore, there have been some reports informing the stakeholders about the change and
possible options to deal with it.130
There are at least two takeaways as regards the analytical approach to handling the problem in Australia:
•

The concept embraces the “networked society”
and the necessity to integrate the engagement
of citizens into the concepts of the communication order.131

•

There is a concise set of questions that drives the
FGDCVG  FGVGTOKPKPIYJCVKUCOGFKCEQORCP[
(2) regulatory parity between ‘old’ and ‘new’
OGFKC   VTGCVOGPV QH UKOKNCT OGFKC EQPVGPV
CETQUUFKHHGTGPVRNCVHQTOU  FKUVKPIWKUJKPInDKI
media’ from user-created content, and: (5) maintaining a distinction between media regulation
and censorship of personal communication.132

The ACMA has bundled the insights in reports, revealing the kind of approach the regulator intends
to follow:
•

6JG CPCN[UKU KFGPVKƂGU UQECNNGF pDTQMGP EQPEGRVUq*GTGYGƂPFGXKFGPEGVJCVUQOGIQCNU
ore some instruments of regulation are not valid
anymore in a converged environment.133

•

There are also enduring concepts that should
be followed by regulation in future. Even with
those concepts that should be followed by regulation in future, the question remains to what
GZVGPVCPCOGPFOGPVYKNNDGECNNGFHQT#%/#
suggest identifying the high-level principles
of regulation and focuses on those principles
when amending the regulatory concepts.134

The Australian approach cannot simply be transferred to Europe, but the basic way of thinking might
be an inspiration for the European debate.

#%/#1RVKOCNEQPFKVKQPUHQTGHHGEVKXGUGNHCPFEQTGIWNCVQT[CTTCPIGOGPVU5EJWN\*GNF
130. ACMA, Convergence and Communications, Report 1: Australian household consumers’ take-up and use of voice communications
UGTXKEGU#%/#%QPXGTIGPEGCPF%QOOWPKECVKQPU4GRQTV6CMGWRCPFWUGQHEQOOWPKECVKQPUD[UOCNNCPFOGFKWOGPVGTRTKUGU#%/#%QPXGTIGPEGCPF%QOOWPKECVKQPU4GRQTV#WUVTCNKCPEQPUWOGTUCVKUHCEVKQPYKVJEQOOWPKECVKQPUUGTXKEGU
6JG*QP4(KPMGNUVGKP3%4GRQTVQHVJG+PFGRGPFGPV+PSWKT[+PVQ6JG/GFKC#PF/GFKC4GIWNCVKQP%QPXGTIGPEG4GXKGY(KPCN
Report 2012.
#%/#%QPPGEVGFEKVK\GPUs#TGIWNCVQT[UVTCVGI[HQTVJGPGVYQTMGFUQEKGV[CPFKPHQTOCVKQPGEQPQO[6JG*QP4(KPMGNstein QC, Report of the Independent Inquiry Into The Media And Media Regulation 2012, p. viii, 1, 4, 111, 142.
132. Flew 2013.
#%/#$TQMGPEQPEGRVUs#WRFCVGQPVJG#WUVTCNKCPEQOOWPKECVKQPUNGIKUNCVKXGNCPFUECRG4QDGTVUQP
134. ACMA, Enduring concepts – Communications and media in Australia 2011.
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3.

USA

In the United States, access regulation has been put
into place for a long time. The regulation mainly
affects the providers of traditional cable television
networks as they represent the dominant way of
watching audiovisual content in the United States.
The present rules date back to the 1990’s, underpinning a system that includes an opt-in mechanism,
embedded in a system of must-carry and retransmission consent.135 In summary, the regulatory system
obliges operators to carry the signals of local comOGTEKCN VGNGXKUKQP UVCVKQPU CPF SWCNKƂGF NQY RQYGT
stations.136 The obligation also includes so-called
Noncommercial Educational Channels, but these
are not further discussed here as they only play a
marginal role.
The special position of local stations follows from the
FGƂPKVKQPQHVJG(GFGTCN%QOOWPKECVKQPU%QOOKUsion (FCC, the US regulating authority on the media and telecommunication sector), which describes
localism as “policies designed to promote a marketplace in which broadcast stations respond to the
unique concerns and interests of the audiences
within the stations’ respective service areas”.137
(WTVJGT VGZVU EQPƂTO VJG RWDNKE UGTXKEG EJCTCEVGT
attached to this interpretation of localism.
Every three years, local channels can opt-in to the
must-carry system and the operator is obliged to
carry them without any form of remuneration. Mustcarry channels can occupy up to one third of the
available capacity.

be terminated, resulting in channels ‘going dark’. Incidents like this have already occurred – and they
can cause quite some publicity. Blackouts also occur
outside the market of local channels.
The US distribution framework also include rules on
signal integrity.138 The distribution needs to include
the entirety of the program schedule and therefore
all audio and video without alteration or deletion of
the content (ancillary services such as closed
captioning and program-related material in the
vertical blanking interval must be carried too). This
‘non degradation’-rule can be found in the CommuniECVKQPU#EVCPFJCUDGGPURGEKƂGFD[VJG(%%
#UVQVJGƂPFCDKNKV[QH68EJCPPGNUKVKUQHKPVGTGUVVQ
mention the fact that must-carry channels can claim
a channel number that resembles the channel number of their terrestrial distribution (‘shall be carried
on the cable system channel number on which the
local commercial television station is broadcast over
the air’).
All in all, the US model provides some interesting
angles for a more elaborated system of must-carry
rules by offering a choice for channels that can
claim must-carry status (in fact an opt-in alternative).
Findability and integrity are already part of the regulatory framework.

However, the channels can also choose not to select
a must-carry status. In such a case, the operator
needs consent to carry the channel. Consent can
be obtained through ordinary negotiations. These
negotiations can include various forms of remunerCVKQP ƂPCPEKCN CPF PQPƂPCPEKCN  #HVGT TGEGKXKPI
“retransmission consent”, the operator can carry
the channel. If no consent can be found, a channel
ECPPQVDGECTTKGFQTVJGGZKUVKPIECTTKCIGPGGFUVQ

135. Perl 2012.
136. 47 U.S. Code § 531-537.
137. see: FCC, FCC 11-18, 22 December 2011.
138. FCC:2014.
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I.

FACTUAL BACKGROUND

1.

Heterogeneous Developments in Media Use

The empirical data analysis (see above C. I.) in this
study suggests that the development of the use of
audiovisual media in Europe has undergone considerable changes. However, these changes are not
to be seen as a shift from a clear pattern A (e.g. use
of linear media) to a clear pattern B (use of on-demand media) – but as a development that is heterogeneous in many respects.
Since it is not likely that we will be able to point
out stable trends and homogeneous developments
soon, law-makers and regulators as well as companies have to make their decisions based on the
landscape we see today and considering the
aforementioned heterogeneity, even though we see
a continuous development on a general level that
might conceal a trend concerning younger target
groups. These trends might turn into dominant or
more general changes in consumer behaviour with
long term effects.
The phenomenon can be characterized by the followKPIƂPFKPIU
•

For audiovisual content such as movies and
TV series, we can already see a general trend
towards non-linear use. On the other hand,
the second-screen being used for social media interaction while watching linear television
might increase the importance of simultaneousness of media use by creating unique events.

•

Apart from that, media use changes at different
speeds in the various countries of the EU. While
we can already see signs of substitution of traditional linear broadcasting by non-linear and
Internet-based services in some countries,139 the

traditional, linear broadcasts – watched on conventional television sets – are still most common
in other countries.140 In general, the habitualisation of the use of Internet-services depends on culVWTCNEQPVGZVCUYGNNCUQPVJGCXCKNCDKNKV[QHJKIJ
speed Internet access and other factors – and
is thus asynchronous in Europe. The same can be
stated for the various means of content access in
the different countries. In some countries, such
as Germany and Denmark, the use of mobile devices for content access is increasing faster than
KP QVJGTU HQT GZCORNG VJG 7- CPF (KPNCPF141
Availability of broadband can be another driver.
•

The same is true for different target groups within
the individual countries. The self-assessment
of the relevance of different media for receiving
general information in Germany can serve as an
GZCORNG142 Overall, traditional television is still
VJG OQUV TGNGXCPV UQWTEG QH KPHQTOCVKQP
however, a closer look reveals that this is to
UQOGGZVGPVFWGVQVJGCIKPIQHVJGRQRWNCVKQP
An analysis of younger target groups indicates
an increasing importance of online services –
especially social media – and, again, the rapidly
growing importance of mobile devices.143

139. consider for instance the dominance of domestic targeting video-on-demand-services in countries like Belgium, France and Germany, cf. EC, Fragmentation of the Single Market for online video-on-demand services: Point of view of content providers 2014, p. 12.
140. for instance in Portugal, Bulgaria, Hungary and Spain, where more than 90% of the citizens watch linear TV on a daily basis using a
conventional TV sets, cf. EC, Standard Eurobarometer 80 2013, p. 8.
141. cf. Reuters Institute Digital News Report 2014, p. 9.
142. Hasebrink/Schmidt 2012 p. 28 ff.
143. cf. Reuters Institute Digital News Report 2014, p. 9, 40 ff., 60.
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2.

Dynamic of Markets

Assessing the dynamics of markets and the development of value chains also leads to inconclusive
results. There is no doubt that the digitalization of
communication platforms opens up opportunities
to establish new services that slide into the value
chain. In many environments, aggregators are currently positioning themselves in the chain between
content providers and customers or users – where
they can take on various roles, not all of which seem
DGPGƂEKCN HQT VJG OCTMGV &KIKVCNK\GF GPXKTQPOGPVU
can offer an abundance of content and information,
VQCPGZVGPVVJCVEWUVQOGTUCPFWUGTUECPDGGCUKN[
overwhelmed at times, impeding informed consumer decisions that are usually desirable. AccorFKPIN[ UWEJ CIITGICVQTU ECP HWNƂN C DGPGƂEKCN TQNG
that comes close to editing or curating, providing
customers and users with orientation between different offers or content. Content providers can bePGƂVHTQOVJKUMKPFQHUGTXKEGCUYGNNCUVJGUGTXKEG
can foster the matchmaking between providers and
EWUVQOGTUYJQOKIJVDGWPCDNGVQƂPFCUWKVCDNG
offer on their own.

In any case, the issue of the “ownership” of and
control over the content becomes more and more
important. This includes the aspect of the “integrity
of the signal” as well as the decision about the aggregation of content. Furthermore, this development
UJGFUNKIJVQPVJGKUUWGQHƂPFCDKNKV[6JKUCNUQJCU
consequences for services with a special relevance
for public communication that are competing with
more and more other services on the same playing
ƂGNFVT[KPIVQECVEJVJGWUGTUoCVVGPVKQP+PVJKUPGY
situation, privileges they might usually be granted
due to their functions in traditional situations might
get lost or become ineffective.
More in general, a value chain – or linked stakeholder-analysis can be helpful not only to determine
the dynamics of the market, but also to assess the
risks linked to role of stakeholders in the value chain.
Such an assessment can be helpful to determine the
actual responsibilities.

However, the aggregators’ intervention can also
have negative effects. Aggregators might divert the
revenue away from content providers and over to
themselves, making it harder for content providers
VQGZKUVKPVJGOCTMGV(WTVJGTVJG[OKIJVGXGPDG
able to discriminate content, e.g. depending on its
ƂPFCDKNKV[D[WUKPIICVGMGGRGTRQUKVKQPUVQFGOCPF
TGOWPGTCVKQP QT GXGP VQ KPƃWGPEG VJG EQPVGPV
itself. It is, however, hard to predict whether –
judged against the regulatory goals – such new
aggregating services provide added value or are
rather “parasitic”.
This increased interaction/convergence within the
value chain has created new dynamics and is setting
new challenges for the involved market players. It
will be of great importance to keep a good balance
between the interests of these players and the interests of society/consumers. One of the great chalNGPIGUKUVQƂPFCDCNCPEGDGVYGGPVJGTQNGKPVJG
value chain and these interests.
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3.

Multi-level Regulation

European regulation has to deal with a multi-level
system, which is created by European laws, laws on
the national level of the Member States and – at
least in some countries – legal structures created by
regional governance. Within this study, we could not
map the media policies of all the Member States and
the respective trends. However, based on the information at hand, we can conclude the following:
•

At least in the foreseeable future, it is likely
that the Member States will not abandon speEKƂETGIWNCVKQPUHQTOGFKCUGTXKEGUYKVJURGEKCN
relevance for public communication, especially
broadcasting. Many of the Member States seem
to attach high priority to the diversity of media
output, pluralism and attempts to curb media
concentration. Furthermore, the political system needs media platforms that create a public
sphere for political communication.

•

#EEQTFKPI VQ QWT ƂPFKPIU VJGTG KU PQ EWTTGPV
trend of Member States changing their media
systems in such a way that traditional, linear
broadcasting should no longer remain subject to
URGEKƂE TGIWNCVKQPU 6JG UQECNNGF OGFKC ETKUKU
has merely caused some governments to conUKFGTCTGNCZCVKQPQHTGIWNCVKQPCPFCPKPVTQFWEtion of self- and co-regulatory systems. At the
same time, we can observe that governments
that hamper with the independence of the media system are focusing on traditional media as
well. While those actions have been rightly criticized for violating human rights, it also demonstrates the persistent relevance of linear media.

•

Having said that, we can see that several countries, including Germany, consider changing – at
least gradually – the media order and to introduce systems based on an opt-in or an incentive-based regulation. The bottom line of those
approaches is the realization that the main problem of future communication systems will be
to motivate companies to deliver public value
content such as news, local reports and other
forms of high quality content. Accordingly, the
regulatory system should provide incentives for

companies willing to do so and thus encourage
VJGOVQQRVKPVQCURGEKƂETGIWNCVKQPFGUKIPGF
for this kind of public value service, meaning
UGTXKEGU VJCV HWNƂN C URGEKƂE DGPGƂEKCN HWPEVKQP
HQT RWDNKE EQOOWPKECVKQP DCUGF QP C URGEKƂE
set of regulations. The possibility to develop
adequate regulatory environments – and especially to provide substantial incentives – is to
UQOGGZVGPVUWDLGEVVQVJG'WTQRGCPTGIWNCVQT[
framework. Nevertheless, such approaches offer
ITGCVDGPGƂVUDGECWUGVJG[CTGOQTGUWKVCDNGVQ
FGCNYKVJVJGEQORNGZKV[CPFKPUVCDKNKV[QHHGTKPI
possibilities for tailor-made solutions based on
shared values at the same time.
Against that background, the case can be made that
the whole structure of regulation of audiovisual media on a European level needs structural rethinking.
Regulators and lawmakers that failed to address
those developments in due time have encountered
serious problems (in the study, we shine a light in the
case of Canada (see above F. III. 1.) which can serve
CUCPGZCORNG 
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II.

CONCLUSIONS: REGULATORY CONCEPTS

1.

Structure of Regulation

Generally speaking, regulation in the Member
States as well as on the European level draws on the
V[RG QH OGFKWO CU C UVCTVKPI RQKPV 6JWU YG FGƂPG
broadcasting or television (aka linear audiovisual
media services) and the instruments devised to protect regulatory goals as intended to be linked to the
types of services. Thus, we have minor protection
for broadcasting, advertising rules for broadcasting
and so forth. At the same time, several elements
of this broadcasting-oriented approach have been
transposed to other areas, sometimes masked as a
‘technology-neutral approach’.
The assumptions on which this structure is based
have, however, become weak. If linear and nonNKPGCT UGTXKEGU JCXG DGEQOG GZEJCPIGCDNG CV NGCUV
for some usage motives – and if advertisers regard
those services to be replaceable – it might be appropriate to consider a new starting point. Furthermore,

drawing a distinction between the various types of
UGTXKEGUJCUDGEQOGOQTGCPFOQTGFKHƂEWNVsKHPQV
impossible.
An alternative approach might be to take the regulatory aims as a starting point (a kind of ‘peeling of
the onion’-approach of going back to basics). Media
related goals – such as protecting diversity (which is
one of the focus points of our study), but also minor
protection, consumer protection and others – could
serve as a structure for a new regulatory framework
that is more normative and risk-oriented. Whoever
triggers a risk concerning these goals would fall
within the scope of the regulation, regardless of the
type of service. There might, however, be differentiations for characteristics of services on the second
level. Here, empirical or evidence-oriented parameters should be used to determine possible risks/
harm.

FLIPPING THE REGULATORY STRUCTURE
LINEAR AV SERVICES

NON-LINEAR
AV SERVICES

INFORMATION
SOCIETY SERVICES

Content Regulation

Content Regulation

Content Regulation

Consumer Protection

Consumer Protection

Consumer Protection

Minor Protection

Minor Protection

Minor Protection

Further Regulation Aims

Further Regulation Aims

Further Regulation Aims

CONTENT REGULATION

CONSUMER PROTECTION

MINOR PROTECTION

General

General
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For Linear AV Services

For Linear AV Services

For Linear AV Services

For Non-Linear AV Services

For Non-Linear AV Services

For Non-Linear AV Services

Further Regulation Aims

Further Regulation Aims

Further Regulation Aims

Figure 17: Flipping the Regulation Structure
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6JG CRRTQCEJ QH ƃKRRKPI VJG TGIWNCVQT[ UVTWEVWTG
comes with the aforementioned advantages. There
are, however, also challenges:
•

This option creates a modular approach, which
OKIJVOCMGTGIWNCVKQPOQTGEQORNGZ

•

4GIWNCVKQP KP KVUGNH RNC[U C TQNG KP FGƂPKPI
services and social practices. Broadcasting, for
GZCORNGKUVQDGUGGPCUCOGFKWOYKVJNQYTKUM
for children because it is highly regulated. Thus,
the approach could accelerate the dissociation
of distinct types of services.

•

Thinking in terms of regulatory aims disinteITCVGUOGFKCRQNKE[CUCWPKSWGRQNKE[ƂGNFHQEWsing on special services.

•

It might be the beginning of a development
path in which Member States regain more responsibility concerning the development of the
AV sector.

6JGƂTUVKUUWGKUVQDGUGGPCUCPKPGXKVCDNGEQPUGquence of the option, while the other challenges can
DGCFFTGUUGF#UNQPICU/GODGT5VCVGUYKNNFGƂPG
services with special relevance to public communication, there will be a need for coordination on a
European level. Furthermore, the task of developing the new architecture would be subject to a
European audiovisual media policy.
This would by no means entail abandoning the country-of-origin principle as such. It is of pivotal relevance
for the aim of the current AVMS regime (although
various elements of interactivity are bound by country of residence principles, including consumer protection). The approach suggested here would make
it easier to cope with the multi-level system, since
Member States just need to make sure that the rules
VJCVCTGKPRNCEGVQTGCEVVQURGEKƂETKUMUCTGEQO
pliant with the European framework. They can, however, use different concepts where the regulation
is not coordinated or harmonised by European Law,
e.g. ensuring diversity.

An additional advantage of this kind of regulatory
approach lies in the focus on overarching regulatory
aims. It forces the policy maker not to see regulation as an endeavor that has merits in itself but to
check where there are (still) problems that need to
be addressed by regulation. While this seems to be
evident for aims like minor protection or the protection of human dignity, this is not necessarily true for
a regulation of advertising time. Accordingly, true
risks need to be assessed and regulation must draw
on a more evidence-based/empirical approach.
From this perspective it becomes apparent that
must-carry regulation enabled by Art. 31 USD is in
fact a part of content regulation and might be better
laid down in a future AVMS.
5QOG GZCORNGU OC[ JKIJNKIJV YJCV ƃKRRKPI VJG
regulatory structure means. For instance, the aims of
establishing a European single market and ensuring
minor protection could be to some degree provided
in a general set of rules:
•

A coherent market for linear and non-linear
services is to be established – and its development shall not be impeded by regulation of the
Member States, as Art. 3 paragraph 1 AVMS-Directive demands.

•

According to Art. 3 para 2 E-Commerce-Directive, a European single market for information
services, which can also contain audiovisual
content, shall be achieved without impediments
imposed by the Member States, too.

•

*QYGXGT DQVJ TWNGU CNNQY HQT GZEGRVKQPU TG
garding minor protection (among other things)
in Art. 4 para 3 (a) (i) AVMS-Directive and Art.
3 para 4 (a) (i) E-Commerce-Directive. Within a
ƃKRRGF TGIWNCVQT[ UVTWEVWTG DQVJ RTQXKUKQPU
could be integrated into the same general
provision framework with a rule that forbids
impediments of the European single market,
DWV NGCXGU TQQO HQT GZEGRVKQPU YJGP KV EQOGU
to measures of minor protection.
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#PQVJGTGZCORNGECPDGRTQXKFGFD[VJGRTQXKUKQPU
on the protection of minors of the AVMS-Directive:
•

According to Art. 27 para 1 of the Directive, programmes that might seriously impair the physical, mental or moral development of minors, e.g.
pornography or gratuitous violence, can never
be provided via linear television broadcasting.

•

For on-demand audiovisual services, however,
according to Art. 12 of the Directive it is possible to offer such content – provided that it is
not accessible for minors, ensured by a pin code
RTQVGEVKQPHQTGZCORNG

•

As it is technically possible to implement a pin
code requirement in TV broadcasting as well,
the differentiated regulation seems unnecessary.144 Both services, linear TV broadcasting and
non-linear on-demand services, can be subject
to the same general provision as governed by
Art. 12 AVMS-Directive. However, if special provisions for linear media still seem necessary, they
ECPDGCRRQKPVGFKPCURGEKƂEHTCOGYQTM(QT
linear media, this could be achieved by a rule
such as Art. 27 para 1 of the AVMS-Directive, by
a mandatory warning notice to indicate harmful
content in linear media.

•

Information services subject to the E-Commerce-Directive only have to be clearly identiƂCDNGCUUWEJOCMGVJGRGTUQPDGJKPFVJGCFXGTVKUGOGPVKFGPVKƂCDNGCPFOGGVTGSWKTGOGPVU
regarding the recognisability of promotional offers and competitions.148

•

+P C ƃKRRGF TGIWNCVQT[ UVTWEVWTG DQVJ UGTXKEGU
can be subject to the same general advertisement regulation with special rules applied only
where found necessary to meet certain regulatory risks, like consumer protection. A basic
coherent regulation seems especially necessary
KPVJKUGZCORNGCUDQVJQHHGTUECPDGTGEGKXGF
on the same device simultaneously, e.g. a smart
TV149, or simultaneously on different devices
when the consumer is using a second screen.

# ƂPCN GZCORNG ECP DG RTQXKFGF D[ EQOOGTEKCN
communication or advertisement regulation:
•

According to Art. 19 ff. of the AVMS-Directive,
strict advertisement regulations apply to linear
TV broadcasting, including (amongst others) a
separation rule145, a programme integrity protection rule146, and certain requirements like the
abolishment of the depiction of minors drinking
alcohol147.

144. see also Kogler 2011, 623.
145. Art. 19 AVMS-Directive.
146. Art. 20 para 1 AVMS-Directive.
147. Art. 22 (a) AVMS-Directive.
#TV#8/5&KTGEVKXGEHCNUQR
149. cf. Kogler 2011, 625.
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2.

Modes of Regulation

)KXGPVJGEQORNGZUKVWCVKQPCUTGICTFUVJGFGXGNQRment of media use, the market dynamics and the
multilevel system we face in Europe, we are trying
to work out orientation guidelines for a strategic position of points. First of all, European regulation has
to decide which of two modes of regulation it will install for the future: whether coordination and harmonization of audiovisual media policy shall be a strict
and comprehensive system, or if it will leave leeway
for the Member States to follow more tailor-made
paths of development based on shared values.

Especially in view of the importance of audiovisual
media policy for cultural aspects in the Member
States, there is a lot to be said for allowing the
Member States leeway to react to the development in different ways. At the same time, it must be
ensured that the core themes of European regulation – such as facilitating cross-border services and
avoiding duplications of control for services – are
still met.

HARMONISATION AND COORDINATION
Harmonisation and coordination can be achieved using several
instruments:
•

European guidelines

•

Coordination between regulators

•

Decisions by regulators in a particular Member State (which
ÕÃÌÌ>i«ÃÃLiÃ}wV>ÌivviVÌÃÌ iÀiLiÀ
States into account

Since changes of European regulations generally
take more time than changes on a national level,
the speed of development in the media sector also
gives preference to a European framework rather than
a comprehensive regulation on the European level.
#EEQTFKPIN[ TGIWNCVKQP KP VJG ƂGNF QH EQPXGTIGPV
OGFKCECNNUHQTCTCVJGTƃGZKDNGTGIWNCVQT[HTCOGYQTM
on EU-level. For the framework to be effective, it
must not only adhere to certain basic requirements,
DWVOWUVDGƃGZKDNGGPQWIJVQIKXGVJGTGIWNCVKPI
Member States enough leeway to follow both na-

tional and European aims. Additionally, it must be
self-learning in order to adapt to the quickly and
GXGTEJCPIKPIƂGNFQHVJG'WTQRGCPOGFKCOCTMGV
6QUQOGGZVGPVYGECPWUGVJGGZKUVKPIUVTWEVWTGQH
VJG VGNGEQOOWPKECVKQPU TGIWNCVKQP CU CP GZCORNG
a framework directive sets out the basic principles,
while additional instruments provide further detail.
,WUVVQIKXGCPGZCORNG#TVKENGQHVJG(TCOGYQTM
Directive formulates the general goals of the regulation, namely the combined interests of competition,
the internal market and the end users.
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A European regulation of audiovisual media services should therefore take account of the following
IWKFGNKPGUVQGPUWTGCƃGZKDNGCUYGNNCUUGNHNGCTPKPI
regulatory structure:
•

•

3.

Principles rather than strict rules: The general
CFXCPVCIGUQHRTKPEKRNGUCTGƃGZKDKNKV[DWVCNUQ
scalability and adaptability, giving the Member
5VCVGU CP QRRQTVWPKV[ VQ GZRGTKOGPV YKVJ FKHferent types of rules and, ideally, lead Member
5VCVGUVQNGCTPHTQOGCEJQVJGTUoTGIWNCVQT[GZperiences. At the same time, clear principles
offer strong guidance and provide a safeguard
HQT C UWHƂEKGPV EQPUKUVGPV 'WTQRGCP CRRTQCEJ
including general standards such as fairness,
reasonableness and non-discrimination (See
also below: Rulemaking by Regulators p. 70).
Technological neutral and functional approach:
Since it is especially the technological environment that changes rapidly, regulation should not
DGVTKIIGTGFD[URGEKƂEHGCVWTGUQHVGEJPQNQI[
but should follow a functional approach. Technology-focused regulations would not only bear the
risk of impeding innovation in technology – such
regulations could easily fail to meet the purRQUGQHOGFKCTGIWNCVKQP6QVCMGCPGZCORNG
the regulation of platforms should not depend on
an operator to control the physical infrastructure
but only on the importance of the distribution of
audiovisual media services, on the necessity for
regulation and, therefore, the market conditions.

•

Learning aptitude: Regulation in this dynamic
ƂGNFUJQWNFDGUWDLGEVVQTGIWNCTGXCNWCVKQPCPF
– if necessary – to adjustments of the regulatory
HTCOGYQTM+PUQOGECUGUKVOKIJVDGUWHƂEKGPV
to rely on an interpretive notice by the European
Commission and/or the European Regulators
Group for Audiovisual Media Services (ERGA).

•

Rulemaking by regulators: Regulatory theory
teaches that – in cases such as media regulation – the legal framework should enable the regulators to not only decide on individual subject areas such as licenses or the enforcement
of rules, but also provide an opportunity to
enact by-laws to specify the legal framework.
Cooperation between regulators can provide
C UWHƂEKGPV U[UVGO QH EJGEMU CPF DCNCPEGU VQ
safeguard a consistent approach. It is at this
level that risk and evidence based elements can
be introduced. Furthermore, regulators could
be under the obligation not only to look at the
legality of their decisions but also to include an
impact assessment of their decisions on other
Member States. Member States might be rightly
concerned about the risk of cherry picking when
organisations have to decide on the jurisdiction
QXGT VJGKT CEVKXKVKGU UKOKNCT EQPEGTPU GZKUV HQT
GZCORNGKPVJGƂGNFQHRTKXCE[CPFFCVCRTQVGEtion).

Coherence: The need for a 360°-View

The system has to be designed with reference to
QVJGTTGNGXCPVƂGNFUQHTGIWNCVKQPGURGEKCNN[=C?HWPdamental rights (in the Charter and European Convention of Human iRghts), [b] copyright law, [c]
responsibility/liability rules, [d] e-commerce regulation, [e] consumer protection, [f] Telco regulation, [g]
fair trade regulation, [h] competition law, and [i] antitrust law and therefore needs a 360°-Perspective.
The basic principles at stake can be deducted from
the instruments – including the jurisprudence of the
European courts.

+PCFFKVKQPUQOGQHVJGGZKUVKPIKPUVTWOGPVUECPDG
used too, including European guidelines and coorFKPCVKQPDGVYGGPTGIWNCVQTU HQTYJKEJVJGTGCTGGZamples from other regulated markets). We also see
RQVGPVKCN XCNWG KP VJG KPVTQFWEVKQP QH C UKIPKƂECPV
effect-based mechanism, which is more or less based
QP VJG GZKUVKPI FQEVTKPG QP EKTEWOXGPVKQP 6JWU KV
is not allowed – or subject to restrictions – to offer services from another Member State to bypass
national legislation. This can be deducted from the
LWTKURTWFGPEGQHDQVJVJG'WTQRGCP%QWTVQH,WUVKEG
(Goudse Kabel, etc.) and of the European Court of
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Human Rights.1506JKULWTKURTWFGPEGCNUQFGƂPGUVJG
NKOKVCVKQPU QH UWEJ CP CRRTQCEJ D[ GZRNKEKVN[ RTQ
tecting fundamental rights.
Points [e] and [g]– consumer protection and fair
trade regulation – seem to be crucial for any change
of the current system. While there might be leeway
for lifting regulatory burdens for audiovisual media
UGTXKEGUCPFITCPVKPIVJGOpRTKXKNGIGUqVJGURGEKƂE
regulation of those services depends on other reguNCVQT[ƂGNFUCNNQYKPIHQTVJCVMKPFQHURGEKCNTGIWNCtion. Another point of increased importance is point
[b] – copyright law. As far as the provision of public
value services is addressed, the protection and proƂVCDKNKV[QHUWEJYQTMUOWUVDGMGRVKPOKPFsDG

side the needs of the public. Here, a balance is to
be struck between the public interest (e.g. in news
coverage of certain events) and the interest of content
RTQXKFGTU KP TGƂPCPEKPI VJGKT QHHGTU (WTVJGTOQTG
the issue is directly linked to access to the broadcast
signal and other provisions for short news reports.151
&WTKPI VJG OQTG VJCP  [GCTU QH GZKUVGPEG QH VJG
'7oU UGEVQTURGEKƂE HTCOGYQTM HQT CWFKQXKUWCN UGTvices, many of these general instruments have been
developed and are as such applicable to the audiovisual sector. Overlapping means of regulation need
VQ DG CXQKFGF s CPF UGEVQTURGEKƂE TGIWNCVKQP ECP
be reduced where generic instruments prove to be
UWHƂEKGPV

360°-VIEW

Fundamental
Rights
Anti Trust Law

Copyright Law
E-commerce
Regulation

Consumer
Protection
Competition Law
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Liability Rules

Telco Regulation
Fair Trade
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Figure 18: 360°-View

UGG)TQRRGTC#WVTQPKE '%*4 CPF)QWFUG-CDGNGC '%, 
151. cf. recital 56, AVMD.

56

ANALYSIS AND CONCLUSIONS
6Q VCMG CP GZCORNG #P[ TGIWNCVKQP QH CEEGUU VQ
infrastructure for public value services depends on
the telecommunication framework to allow for this
kind of access rule enacted by the Member States.
Therefore, a 360°-View on the regulatory environment is essential.
#PQVJGTGZCORNGTGNCVGUVQCTVKENGUWDCQHVJG
AVMS-Directive: ‘Member States shall ensure that
audiovisual commercial communications provided
by media service providers under their jurisdiction
comply with the following requirements: a) audiovisual commercial communications shall be readily recognisable as such (..)’. These provisions are almost
identical to other provisions in more generic instruments such as article 6a of the E-Commerce-Directive (‘the commercial communication shall be clearN[KFGPVKƂCDNGCUUWEJo(WTVJGTOQTGVJGCFFTGUUGF
practice might be falling under the Unfair Commercial Practices Directive.

This approach requires focussing on interface management as regards the different legal areas. After
an agreement on a goal for regulating public value
QHHGTU s VQ VCMG CP GZCORNG s VJGTG JCU VQ DG CP
assessment what the framework has to look like in
audiovisual media services regulation to reach that
IQCN6JGUCOGJCUVQDGFQPGKPVJGƂGNFQHUVCVG
aid regulation and competition laws and possible
QVJGTƂGNFUQHTGIWNCVKQP6JGKPVGTHCEGUJCXGVQDG
designed accordingly.

360O-APPROACH
Laws from different sectors determine the regulatory
UVTWEVWTGHQTCWFKQXKUWCNOGFKCQPGECPGXGPUC[VJCV
OGFKCRQNKE[KUYJCVQVJGTƂGNFUQHTGIWNCVKQPCNNQYKVVQ
be. Thus, reforms must draw on concerted regulation in
XCTKQWURQNKE[ƂGNFUGURGEKCNN[
•

Telecom regulation

•

Antitrust regulation

Freedom of speech and diversity are the basic
requirements.

UGG)TQRRGTC#WVTQPKE '%*4 CPF)QWFUG-CDGNGC '%, 
151. cf. recital 56, AVMD.
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H. IMPLEMENTATION
I.

DEFINING THE SERVICES

1.

Options

Our suggestions for implementing the framework
follow one core assumption: Member States will
continue to support the concept of public value serXKEGUsOGCPKPIVJGRTQXKUKQPQHUGTXKEGUVJCVHWNƂNC
URGEKƂEDGPGƂEKCNHWPEVKQPHQTRWDNKEEQOOWPKECVKQP
YKVJCURGEKƂETWNGUGVQHTGIWNCVKQP6JGTGHQTGVJG[
YKNNUVKNNFGƂPGEGTVCKPRWDNKEXCNWGUGTXKEGUKPCEQPvergent environment building on a more functional
approach, in line with basic principles found in European institutional frameworks.
Linearity for this matter can still be an indicator for
VJKU URGEKƂE HWPEVKQP QH RWDNKE EQOOWPKECVKQP HQT
GZCORNGDGECWUGKVTGCEJGUCEQPUKFGTCDNGRCTVQH
the public. However, non-linear services are taking
QXGT RCTVU QH VJKU URGEKƂE HWPEVKQP RNCEKPI VJGO KP
VJG UCOG RNC[KPI ƂGNF CPF RWVVKPI NKPGCT CPF PQP
linear services in direct competition, e.g. for advertising revenues. Another relevant argument could
be the fact that non-linear services are complementary or have a relevant role for reaching particular
RCTVUQHVJGCWFKGPEG UWEJCUURGEKƂECIGITQWRUQT
groups with different background). Whereas, howGXGTNKPGCTOGFKCYKVJVJKUURGEKƂEHWPEVKQPKUUWD
LGEVVQURGEKƂETGIWNCVKQPPQPNKPGCTOGFKCWUWCNN[KU
not. This leads to the conclusion that in a convergent
environment, linearity or non-linearity cannot be the
decisive criteria when it comes to determine the
regulation of such services with a special function for
public communication. Therefore, European regulaVKQPJCUVQEQPUKFGTJQYVQFGƂPGVJGUGRWDNKEXCNWG
services in the future.
2TKPEKRCNN[VJGTGCTGVJTGGQRVKQPUHQTFGƂPKPIUWEJ
public value services and, accordingly, the scope for
CURGEKƂETGIWNCVKQP
•

1RVKQPs.GICNFGƂPKVKQP The traditional way
KUVQƂPFCUGVQHETKVGTKCVJCVEJCTCEVGTK\GUVJG
service and to use those criteria as a basis of a
NGICN FGƂPKVKQP NKMG KV KU FQPG YKVJ CWFKQXKUWCN
media services in the AVMS-Directive in Article 1
para 1 point (a) lit. (i). This approach has the unFGPKCDNGCFXCPVCIGVJCVKVƂVUKPYKVJVJGVTCFKtional legal methodology. However, in dynamic
media markets, it comes with the downside that
it is challenging – if not in fact impossible – to

ƂPFETKVGTKCVJCVCTGƃGZKDNGGPQWIJVQDGCRRNKcable to new types of services but also clear-cut
enough to serve as a basis for legal analysis.
•

Option 2 – Mandate: Under this option, the
legal consequences of European regulation depend on a Member States’ act vis-à-vis a speEKƂE UGTXKEG +P VJG OGFKC UGEVQT VJG OCPFCVG
of public service broadcasting can serve as an
GZCORNG 7PFGT UGE    6('7 VJGTG KU CP
GZGORVKQPHTQO'7UVCVGCKFTGIWNCVKQPKPECUG
there is a clear-cut mandate for that service. That
approach has the desirable side effect of clearly
KFGPVKH[KPICURGEKƂEUGTXKEGCPFKVUHWPEVKQP+V
can be especially valuable in an on-demand enXKTQPOGPVYJGTGVJGFGƂPKVKQPQHYJCVVJGUGTvice actually entails is not evident simply due to
its linear nature.

•

Option 3 – Opt-in: It has already been mentioned
that – especially in Germany – there is a media
policy debate revolving around incentive-based
regulation and opt-in. In an opt-in scenario, the
UGTXKEGRTQXKFGTKVUGNHFGƂPGUCRWDNKEXCNWGUGTXKEGD[QRVKPIKPVQCURGEKƂETGIWNCVKQPQHHGTGF
by a Member State in its regulatory framework.
As in the mandate-scenario, this comes with the
CFXCPVCIG QH C ENGCT FGƂPKVKQP QH VJG URGEKƂE
service, in this case by the service provider instead of the Member State. European regulation,
which in its present form doesn’t provide for an
opt-in model, could just tie in with the national
regulations and establish a framework that is apRNKECDNGQPN[VQRWDNKEXCNWGUGTXKEGUCUFGƂPGF
by the opt-in under national regulation.

+PVGTOUQHƃGZKDKNKV[1RVKQPCPFCTGRTGHGTCDNG
Like in the current AVMS, the European regulation
EQWNFFGƂPGCDTQCFEQPEGRVQHCWFKQXKUWCNOGFKC
with basic regulatory requirements and could deƂPGQRRQTVWPKVKGUHQTVJG/GODGT5VCVGUVQFGCNYKVJ
UGTXKEGUVJCVHWNƂNURGEKCNTQNGUHQTRWDNKEEQOOWPKcation. Option 2, however, comes with the challenge
of maintaining the necessary distance between the
state and providers of media services. Again, regulation addressing some risks can for obvious reasons
not be subject to opt-in solutions.
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2.

Recommendation

#EEQTFKPIN[YGTGEQOOGPFGZRNQTKPIVJGVJKTFQRtion (the opt-in model), as it provides some major
advantages:
•

It is clear and unambiguous about what content
will be governed by which category.

•

The content providers are responsible for categorising the content, so the regulator does not
have to get involved at this point.

•

Regulators do not have to force their will on
content providers, making the regulatory proEGUUNGUUEQPƃKEVNCFGP

•

.GCXKPI VJG FGƂPKVKQP QH TGSWKTGOGPVU VQ VJG
Member States creates an EU-wide coherent
system that leaves room for the individual needs
of the Member States at the same time.

Of course, this incentive-based opt-in-approach has
some drawbacks:
•

•

The system of privileges and impediments
needs to be balanced in a way that categories
with high requirements are still attractive to providers.

•

+V KU ETWEKCN VQ ƂPF VJG TKIJV DCNCPEG ITCPVKPI
RTKXKNGIGUQPN[VQEQPVGPVKPURGEKƂEECVGIQTKGU
might fail to recognise the interdependence of
content, while it would surely go too far to grant
privileges to all of a provider’s content simply
because parts of his offers are in a certain category (cf. also below II.).

•

Self-categorisation based on transparent
guidelines must not lead to a situation in which
certain regulatory aims cannot be pursued. For
instance, countering power on public opinion
making must not become impossible because
providers do not categorise their content
so that it is subject to the respective regulation of their own accord. European regulation still has to guarantee a minimum standard.

The categorisation by the providers will have to
be reviewed, demanding some kind of evaluation.

OPT-IN FOR PUBLIC VALUE SERVICES
6JGTGIWNCVQT[HTCOGYQTMFGƂPGUQRVKPRQUUKDKNKVKGUURGEKƂEU
and gives guidance by offering a non-limitative selection of
criteria that Member States can use to determine the public
value of services, such as:
•

Contribution to – especially local – information and other
public value content (i.e. culture, education, minorities,
Ã«iVwVÕ`iÀ«ÀÛi}i`}ÀÕ«Ã®

•

Investment levels for the production of public value
content
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The asynchronous development between the Member States and within the Member States calls for
a system on the European level that – while taking
KPVQCEEQWPVVJGFGƂPGFRTKPEKRNGUsCNNQYU/GODGT
States to decide in which way they want to make their
PCVKQPCN U[UVGO OQTG HWVWTGRTQQH HQT GZCORNG D[
GZRGTKOGPVKPI YKVJ QRVKP TGIWNCVQT[ CRRTQCEJGU
The implementation of this system would allow to
stick to the concept of regulating linear audiovisual
media services, but also to introduce a category of
PQPNKPGCTRWDNKEXCNWGUGTXKEGUYKVJCURGEKƂEUGVQH
rules.

This suggests a twofold demand for action in the
long term. Principles of regulation have to be esVCDNKUJGF HQT PQPNKPGCT OGFKC CPF KVU EQGZKUVGPEG
with linear media – while older rules, most of which
YKNNCFJGTGVQNKPGCTOGFKCYKNNJCXGVQDGGZCOKPGF
EQPEGTPKPI VJGKT XCNKFKV[ CPF GHƂEKGPE[ WPFGT
changed preconditions. The latter point will be
an objective of the supposed regular evaluation
(cf. above I 2 b): Principle of learning aptitude).

PRIVILEGES ATTACHED TO OPT-IN

Providers that are granted an opt-in status are entitled to
EGTVCKPRTKXKNGIGUKPVGTOUQHCEEGUUCPFƂPFCDKNKV[UWEJCU CNUQ
cf. above, E. II.):
•

Must-carry or a privileged transmission consent regime

•

Privileged transport in networks

•

Due prominence / must-be-found

•

Sound content integrity

•

Financial exoneration

•

Accommodating advertisement rules
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II.

CONTENT REGULATION

In case the (future) European regulation is to encourage the incentive-based regulation, the regulatory framework should allow Member States to grant
incentives for public value services. These services
HWNƂNCPKORQTVCPVTQNGKPRWDNKEEQOOWPKECVKQPCPF
therefore in society. However, they are not always
EQUVGHƂEKGPV UQ VJCV EQPVGPV RTQXKFGTU YKNN JCXG
to utilize revenues generated by other services to
TGƂPCPEG VJGUG RWDNKE XCNWG UGTXKEGU *QYGXGT
European regulation usually imposes restrictions on
services that are not public value services. Consecutively, content providers wanting to provide
RWDNKEXCNWGUGTXKEGUOC[HCEGRTQDNGOUKPTGƂPCPE
ing them by offering other services. This may even
make producing and providing public value services
unattractive altogether.
In this sense, regulation can – while acting in good
faith – create disincentives for providing services that

III.

CTGKORQTVCPVHQTUQEKGV[6JKURCTCFQZECPDGFKU
solved by a more tailor-made and integrated approach according to which bundles of services and
not only the single public value services are granted
RTKXKNGIGU 6JGUG ECP DG RTQXKFGF KP VJG ƂGNF QH
access, fundability and integrity of the offered
UGTXKEGDWVCNUQCUTGICTFUVJGRQUUKDKNKV[VQƂPCPEG
those services by advertising.
Since we can already observe that linear audiovisual
media services and non-linear services are competing on the advertising market, it should be evaluated whether the European level is still in need of
stricter advertising regulations for broadcasting. The
same can be said about other very detailed rules in
the AMVS-Directive of which the relevance and/or
effectiveness can be questioned in a converged environment.

ACCESS, FINDABILITY AND INTEGRITY

#U OGPVKQPGF DGHQTG CEEGUU ƂPFCDKNKV[ CPF KPVGgrity are key aspects for content services in digital
environments. Concerning their regulation in European law, they can tie in with the regulation already
in place:
•

Access: Article 31 of the Universal Service Directive gives Member States the opportunity to
grant access in the area of broadcasting. When
it was established, the provision matched the actual situation and could guarantee adequate distribution channels to meet public service criteria
(and possibly provide for a remuneration). Given
the fact that the distribution of those channels
only took place via traditional infrastructures
that were used by almost all households, it was
PQVPGEGUUCT[VQRWVQDNKICVKQPUQPPQPUKIPKƂcant networks. Convergence, as well as the fact
VJCV YG CTG PQY FGCNKPI YKVJ C EQORNGZ XCNWG
EJCKPGORJCUK\GUVJGPGGFVQTGXKGYVJGGZKUV
ing arrangements. First of all, more infrastructures are in use (former telephone networks,
mobile network) and users tend to choose all-inone solutions (such as triple play). The increased

EQORNGZKV[ TGSWKTGU /GODGT 5VCVGU VQ CTTCPIG
HQTGPQWIJƃGZKDKNKV[VQFGVGTOKPGYJGVJGTQDNKICVKQPU UJQWNF HQT GZCORNG CRRN[ VQ CNN PGVYQTMU CPF DG[QPF VJG GNGOGPV QH C UKIPKƂECPV
RCTVQHVJGCWFKGPEG6JKUƃGZKDKNKV[KUPGEGUUCT[
because local markets for distribution can differ
UKIPKƂECPVN[DQVJHTQOCVGEJPKECNCURGEV CXCKN
CDKNKV[QHƂZGFCPFYKTGNGUUsVGTTGUVTKCNOQDKNG
satellite – networks) and competitive perspecVKXG EQORNKOGPVCT[QTUWDUVKVWVKQPVTCPUCEVKQP
costs of and possibilities to switch providers).
•

Findability: Innovation/convergence has made
ENGCT VJCV VJG CEEGUUKUUWG KU PQ NQPIGT GZENW
sively linked to physical networks, but has become
an important element elsewhere in the value
chain. Access to (Over The Top, virtual)-platforms including apps, operating systems and
devices (i.e. smart TVs providing their own
recommendation system/electronic program
guide) has become a crucial factor for the match
between the provisioning of content and reaching the viewer, both in a quantitative (access
as such to a platform) and qualitative way (i.e.
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within a selection mechanism such as an electronic program guide). Articles 5 and 6 of the
Access Directive deal with this issue in a rather
rudimentary way. They were clearly drafted with
a particular technical device in mind: traditional
UGVVQR DQZGU 0GXGTVJGNGUU VJGUG RTQXKUKQPU
offer the basis for a technological, neutral and
functional approach in order to recognize the
importance of public value services. Actually,
an approach that focuses more on public value
might help to avoid overregulation and, instead,
put the right emphasis on societal relevance and
on what could be left to commercial negotiations. There should be no doubt that Member
States – based on the principles put into place
– have possibilities to accommodate access concerning other relevant parts of the value chain.
•

5VCVGUUJQWNFRTQXKFGUWHƂEKGPVNGXGNUQHRTQVGEtion, based on copyright law, privacy law, unfair
business practices law and tort law. It could be
considered to allow the integration of additional
UCHGIWCTFU HQT GZCORNG KP VJG EQPVGZV QH CP
opt-in regime for public value services.

Integrity: In the traditional environment, integrity was of less importance, because value chains
were vertically integrated or limited to a handful of players, which meant that issues could be
FGCNV YKVJ KP C HCKTN[ EQPƂPGF CPF EQPVTQNNGF
environment. This has changed with the emerIGPEG QH C OQTG EQORNGZ XCNWG EJCKP /CTMGV
developments such as the introduction of new
players in the Internet-market and technological
developments are responsible for this change.
+PVJGEQPVGZVQHVJKUUVWF[VJGCURGEVQHKPVGI
rity of an audiovisual service has at least three
components: a) the uninterrupted and unchanged distribution of the signal, b) the added
services linked to the basic service (i.e. interactivity, subtitles, quality of the signal) and c) the
material integrity of the service. Telecommunications regulation should allow Member States
VQFGCNYKVJVJGƂTUVVYQ6JKUKUOCKPN[CEJKGXGF
by regulating the quality of service or by making
clear that the role of the telecommunications
providers is primarily governed by common
carrier principles. Sometimes, national media
regulation is used. The material integrity of the
service – including signal theft, ‘piggy backing’
and effects on the reputation of the provider –
CTG IGPGTCNN[ EQXGTGF D[ URGEKƂE CPF IGPGTKE
regulation outside the scope of traditional audiovisual media services regulation. The Member
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I. SYNOPSIS
European media regulation currently faces several
challenges: technology, media and markets have
become convergent, while – at the same time – the
situations in the individual Member States differ in
respect of media use, the usage of end devices as
well as regulatory aims and frameworks.
These challenges can be met with an updated
regulatory framework. Core attributes of this updated
framework are a reorientation relative to the current
framework, a basis in principles, learning aptitude,
and a coherent approach to media regulation. This
is, however, not just an incremental but a structural
change.
Other than the regulatory framework currently in
place, which takes different types of audiovisual serXKEGUCUCUVCTVKPIRQKPVHQTURGEKƂETGIWNCVKQPLWUVVQ
follow the same aims, a reoriented regulatory framework could allow for effective regulations that follow
URGEKƂEIQCNUCPFVJCVCFFTGUUVJGOGFKCNCPFUECRG
as a whole – also taking into account the peculiariVKGUQHEGTVCKPV[RGUQHOGFKCKPURGEKƂERTQXKUKQPU
by introducing a general regulation as well as one
built upon that. Such a framework is capable of effectively managing a convergent media landscape.
An incentive-based opt-in approach would further
KORTQXGVJGGHƂEKGPE[QHVJKUHTCOGYQTMQHHGTKPIC
self-categorisation option for content providers and
unburdening regulators while retaining the needed
ƃGZKDKNKV[2TKXKNGIKPIFGUKTCDNGRWDNKEXCNWGUGTXKEGU
will give incentives for providing such media content
across different audiovisual services and form the
basis of a vivid and pluralistic media landscape. However, European regulation still has to guarantee a
minimum standard.

To address the different situations in the Member
States, they will need some leeway for implementation. This calls for a principle-driven approach, setting
coherent regulatory aims and a general framework
across Europe, but leaving it to the Member States
VQ FGƂPG TGSWKTGOGPVU HQT VJG FKHHGTGPV EQPVGPV
categories for the providers to opt-in to. This will
ƂPCNN[ NGCF VQ C EQPUKUVGPV TGIWNCVQT[ HTCOGYQTM
throughout the EU, which is still able to manage the
heterogeneity of the different media landscapes.
6JGYC[CJGCFOKIJVDGGCUKGTVQƂPFKHQPGTGOGObers that there is no need for the EU media policy to
be comprehensive. It should – coming back to the
roots – rather be seen as a frame. Consequently the
questions should be:
•

Where do we need coordination (i.e. making
sure that service providers do not need to follow
minor protection schemes of all Member
States)?

•

Where do we need minimum standards in the
EU guaranteed (guaranteeing human dignity)?

•


Where do Member States need leeway, and
VJGTGHQTGGZGORVKQPUQTNKOKVUKPVJG'WTQRGCP
framework, to follow their media policy aims
GIƂPFCDKNKV[FQGUPQVJCXGFQDGUQNXGFQP
EU level)?



This approach might help both the Member States
and the European institutions deal with the
GPJCPEGF EQORNGZKV[ CPF F[PCOKEU VTKIIGTGF D[
convergence.
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